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Elements"); (3) in connection with Arbitration Issue No. 3 (Commingling of Network Elements), 

the hearing examiner adopts Covads position and proposed ICA language; (4) in connection with 

Arbitration Issue No. 5 ("CLEC-to-CLEC channel regeneration"), the hearing examiner requires 

Qwest to provide CLEC-to-CLEC channel regeneration and permits Qwest to charge a TELRIC 

rate for that service; and (6) the hearing examiner adopts Qwest's positions and proposed ICA 

language relating to payment due dates and the time for discontinuing orders and disconnecting 

services (Arbitration Issue No. 8). 

In addressing the network unbundling issues presented by Arbitration Issue No. 2, the 

hearing examiner ruled that a state commission is without authority to impose obligations 

relating to Section 271 in a Section 252 interconnection agreement2 The hearing examiner also 

rejected Covads demands for unbundling under state law, emphasizing that any state-imposed 

unbundling requirements must be consistent with federal law, including Section 25 1 of the 

Telecommunications Act of 1996 ("the A c ~ " ) . ~  Because Section 25 1 requires a fact-based 

finding of impairment before an unbundling requirement can be imposed, the hearing examiner 

concluded that an unbundling requirement under state law also must be supported by evidence of 

impairment. Since Covad did not present any factual evidence relating to impairment, the 

hearing examiner ruled that there was no support for Covad's request for unbundling under New 

Mexico law.4 Finally, the hearing examiner rejected Covad's claim that TELRIC prices should 

apply to Section 271 network elements. The hearing examiner recognized that the FCC has 

specifically held that TELRIC prices do not apply to Section 27 1 elements, and, accordingly, he 

Commission Oct. 14,2005) ("New Mexico decision"). 
21d. 37-38. 

Id. at 37. 

Id. 
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ruled that Qwest "is not required to [provide Section 271 elements] as part of a Section 251 

[interconnection agreement] or at TELRIC rates.lV5 

The parties are required to file any exceptions to the New Mexico decision by October 27, 

2005. 

DATED: October 24,2005 

Respectfully submitted, 

Norman G. Curtright 
QWEST CORPORATION 
4041 N. Central Ave., Suite 1100 
Phoenix, Arizona 85012 
(602) 630-2187 

John M. Devaney 
PERKINS COIE LLP 
607 Fourteenth Street, N.W., Suite 800 
Washington, D.C. 20005-201 1 

(202) 434-1690 (facsimile) 
(202) 628-6600 

Attorneys for m e s t  Corporation 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

fN THE MATTER OF THE PETITION OF 
DIECA COMMUNICATIONS, INC. D/B/A I ) 
COVAD COMMUNICATIONS COMPANY ) Case No. 04-00208-UT 
FOR ARBITRATION OF AN 
INTERCONNECTION AGREEMENT WITH ) 
QWEST CORPORATION 1 

) 

RECOMMENDED DECISION OF THE HEARING EXAMINER 
I William J. Herrmann, Hearing Examiner for this case submits this Recommended 

Decision to the New Mexico Public Regulation Commission ("Commission") pursuant to 

17.1.2.32.E(4) and 17.1.2.39.6 NMAC. The Hearing Examiner recommends that the 

Commission adopt the following Statement of the Case and Discussion. . 

STATEMENT OF THE CASE 

On June 22, 2004, DIECA Communications, Inc. d/b/a Covad Communications 

Company ("Covad") filed a Petition for Arbitration ("Petition") pursuant to 17. I 1 .I 8, I 9  

NMAC and Section 252(b) of the Communications Act of 1934, as amended by the 

Telecommunications Act of 1996, (hereinafter the "ACT") requesting arbitration of 

certain tenis and conditions of a proposed interconnection agreement with Qwest 

Corporation ("Qwest"). The Petition states that Covad and Qwest agree that the 

6 

' 

negotiation request date is January 14,2004. 

On July 22, 2004, the Commission issued its Order Docketing Proceeding and 

Designating Hearing Examiner. 

#On July 19, 2004, Qwest filed Qwest's Corporation's Response to Petition for 

Arbitration. 

~ 



A pre-hearing conference was convened on August 31,2004 attended by Covad, 

Qwest and the Telecommunications Bureau Staff of the Utility Division (ustar). At the 

- 

pre-hearing conference, Covad and Qwest agreed to waive the nine-month period for 

the Commission to decide the disputed issues, as set forth in Section 252(b)(4)(c), 

which would expire on October 14, 2004. The parties also agreed to a procedural 

schedule that was reflected in the Procedural order issued on August 31, 2004. The 

Hearing Examiner subsequently issued two orders amending the schedule with a final 

hearing date set for March 15, 2005. 

. .  A Protective Order was issued on December 13,2004. 

A public hearing commenced on March 16, 2005. The March 15,2005 hearing 

date was continued due to a winter storm. The public hearing continued on March IT, 

2005 and concluded on March 29, 2005. Previously motions for admission pro hac vice 

were granted and local counsel were excused from attending the hearing. The following ' .  

* . .  

I appearances were entered: 
I 
! 

. .  I a . *  For Covad: Andrew R. Newell, Esq. 
Greg Diamond, Esq. 

. .  . 
I 

ForQwest: . . John M: Devaney, Esq. 

I George Baker Thomson, Esq. 

I For Staff . Nancy Bums, Esq. 
I 
I 

The following witnesses appeared at the heating and were examined on their 

respectine testimony. 

For Covad: Michael Zulevic 
Elizabeth Balvin 
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, For Qwest: 1 ,  Michael Norman 
William R. Easton 
Renee Albersheim 
Karen Stewart 

Michael Ripperger 
I *  

For Staff: 

The parties filed briefs on May 16, 2005"and reply briefs on June 2, 2005. Qwest 
_ _  " - - 

filed a Motion to File a Surreply Brief and its brief on June 20, 2005. Qwest's Motion is 

granted. Qwest filed Motion to Strike on June 23, 2005. Covadls response to Qwest's . 

Motion was submitted on July 1, 2005. Covad filed a Notice of Supplemental Authority 

. 

on July 20,2005. 

BACKGROUND 
i 
I 
I 

Covad has petitioned the Cornmission to arbitrate certain terms and condition$ of 

an interconnection agreement ("ICA" or the "Agreement") under Section 252(b) of the 

Act, Pursuant to Sections 252(b)(4) and (c) of the Act, the Commission is authorized to 

resofve, through arbitration, any unresolved issues concerning ICAs that the parties are 

I 

I 

unable to resolve through voluntary negotiations pursuant to Section 252(a) of the Act. 

Section 252(c) requires state commissions to conclude the resolution of any unresolved 

issues within nine months after the date on which the incumbent local exchange carrier 

("incumbent LEC") received the request for negotiations. Covad and Qwest, however, 

waived this statutory period. 

1 I 

I 

I 
, .  

I 
I ,  

Covad is a "telecommunications carrier" as defined in Section 153(44) of the Act, 

47 U.S.C. § 153(44). In that capacity, Covad is currently a party to an interconnection 

agreement with Qwest, approved by Final Order entered by the Commission on May 4, 

1999 in Utility Case No. 2955, and subsequently amended by those parties numerous 

i 
I 

I 
i 
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- ._ . .  ..... 

times and approved by the Commission. Covad is also party to a commercial line 

sharing arrangement agreement (“CLSA”) with Qwest. Covad is a local exchange 

carrier (“LEC”) under the Act. 

Covad is the largest nationwide provider of DSL service in the country. Covad is 

not certificated by this Commission and primarily a provider of wholesale DSL (digital 

subscriber loop) services in New Mexico. DSL is a high-speed data or broadband 

.--__ - --I - 

.. . Internet Service. Covad provides wholesale DSL service to approximately 41 Internet. 

service providers (“ISPs”) in the state. of New Mexico through approximately 17 Qwest 

central offices. Covad i s  Qwest‘s single largest coliocator customer in the state of New 

Mexico. Covad is a facilities-based provider that bas collocated facilities in seven (7) of 

the fourteen (14) states in Qwest‘s operating territory. On region-wide basis, Covad 1 

pays Qwest approximately one (1) million dollars per month for collocation and services. 

Qwest is an incumbent local exchange‘ carrier under the Act (ILEC?) and 

operates within its Commission-authorized local exchange areas. As an ILEC, Qwest is 

required to allow competitive LECs to interconnect, collocate arid have access to certain 

unbundled network elements pursuant to S.ectigns 251 and 252 of the Act and 

associated FCC Rules and Orders implementing those sections. In addition to leasing 

collocation space to Covad, Qwest leases Covad the HFPL (high frequency portion of ‘ 

. the focal loop) through the parties dCA and CLSA and in some instances dedicated 

interoffice transport. 

Through voluntary negotiations, Covad and Qwe‘st were able to agree on most of . 

the terms and conditions to include in their ICA. For example, through negotiations, the : 

. 

parties have reduced the original list of some 72 disputed issues to the five (5) disputed 

- RECOMMENDED DECISION OF 
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I 
issues (including sub issues), which are being arbitrated in this case. The parties" ICA 

sets forth the basis under which Covad wilf be able to establish a collection within one 

or more Qwest central ofices and to interconnect with Qwest for the purpose of 

providing local te1ecornrnutiii;ations services within Qwest's local service areas. 
I -- I--. 

I 
j .  I 

! 

1 
I 

i 

1 .  
! 

I 
I 

. The parties have arbitrated or are arbitrating some or all-of the disputed issue in 

this case before seven state commissions in Qwest's fourteen state operating territory, 

including this case, Washington, Utah, Minnesota, Coloradq, Arizona and'oregon.. Final 

orders in those state commission proceedings have been issued in Washington, Utah, 

Minnesota and Colorado at the time of the filing of the initial briefs. Recently a final 

order has been issued in Oregon. Additionally, Covad and Qwest will brief thB legal 

issues in Disputed Issue No. 2 in proceedings before the remaining seven -state 

commissions. South Dakota, Idaho and Iowa have issued decisions on that legal issue. 

The five issues are numbered in accordance with the original list of 72 issues and 

. .  . .  . . ._ are: 

e Disputed Issue No. 1: Copper Loop Retirement; 
Disputed Issue No. 2: Inclusion of 271 Elements; 

e Disputed Issue No. 3: Commingling; 

e Disputed Issue No. 8: Billing Due Dates and Time Frames. 
0 Disputed Issue No. 5: Channel Regeneration; and . .  

JOINT STATEMENT'OF ISSUES 

Pursuant to the Hearing Examiner's order governing post-hearing briefs Qwest 

and Covad submitted a joint statement of issues. The intent of this submission is to 

provide the Commission with a neutral and objective summary of the arbitration issues 

and the parties' positions on those issues and does. not reflect any findings and 

conclusions of the Commission. 
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' I  

Issue I: Copper Retirement 

Issues: Whether Qwest should be permitted to retire copper loops it has 
replaced with Wber loops only if it provides an alternative service to Covad at no 
increase in cost and with no degradation in the quality of the DSL service Covad 
provides to its customers? Whether Qwest should provide notices of planned 
copper retirements that include information in addition to the information 

This issue involves a dispute concerning the terms and conditions that should 

apply when Qwest retires copper loops in its New Mexico network and replaces them 

with fiber loops. As telecommunications carriers have moved from copper to fiber 

loops, it has become increasingly common for them to retire copper loops when they 

deploy fiber loops. In the Triennial Review Order ("TRO),' the FCC discusses the 

rights of !LECs to retire copper loops. The parties' dispute involves conflicting 

interpretation and implementation of the FCC's discussion of this issue and also 

conflicting interpretation of ILECs' copper retirement rights in general. 

. reqaired Mnd-FCCLs-notice rules relati,wJo- network modjfigatJons? 
. .  

. .  

In general, Covad's position is that Qwest should be permitted to retire a copper 

loop that Covad is using to provide DSL service only if Qwest provides Covad with an 

alternative service at no increase in cost and with no degradation in the quality of 

service. Covad's position is that the right of an ILEC to retire a copper facility is limited 

--- -- -- - - _ _  - _ _  

" "  

to situations where'an lLEC deploys a fiber-to-the-home ("FTTH") loop or a fiberito-the- 

curb ("FTTC") loop. Accordingly, under Covad's proposal, the "alternative service" 

. . ,  

. ,  . ... . .  

. requirement would not apply' when Qwest replaces a copper ,loop with a fiber-to-the- 

home ,("FTTH") loop or with a 'fiber-to-the-curb ("FTTC") loop. Covad's position also is 

' 

. I  . .  
. .  . . . 

. .  . .  . . .  . .  . . .. . .  . .  

. .  . 
' Review ofthe Section 251 Unbundling Obligalions of Incumbent Local Exchange Curriers, 18 FCC Rcd. 16978 
(2003), @d in part and rev'd and vacated in part, United States Telecom Association v. FCC, 359 F.3d 554 (D.C. 
Cir. 2004) (IUS''" Jl"). 
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. -  

! 
I 

that the notice of planned copper retirements that Qwest provides to Covad and other 

CLECs .should include information required by the FCC's rules relating to network 

notices and, in addition, other information that Covad states it needs to determine if its 

customers may be affected by the planned retirement. 
- - - - - ~ - ~  ____- - -_--_ 

Qwest's position is that it has the right to retire copper loops that it replaces with 

any fiber facility, not just with FTTH and FJTC loops. Qwest's position also is that it is 

not required underthe TRO or any other FCC order to provide Covad with an alternative 

service before retiring a copper loop. In addition, Qwest asserts that the proposed 

requirement of providing an alternative service "at no increase in cost" violates its right. 

under the Act to recover the costs it incurs to provide interconnection and access to 

unbundled network elements ("UNEs"). Qwest also states that it makes every effort not 

to retire copper loops that Covad and other CLECs are using to provide DSL service, 

and, in this regard, points to the fact that it has never disconnected a Covad DSL 

customer by retiring a copper loop. With respect to the issue of notice of planned 

copper retirements, Qwest's position is that the notice it is agreeing to provide under the 

ICA complies with the FCC's notice rules and thus satisfies Qwest's legal obiigations. 

Qwest's position also is that Covad, not Qwest, should have the ultimate responsibility 

, 

for determining whether a Covad customer may be affected by a copper retirement. . .. 
Other recent state commission atbitration rulings between Covad and 

4 

. .  

. . . . . .  . .  

. .  

. .. . .  

- .  . 

. .  . .  

. .  . .  

. .  

" .  

. I. 

I 

I Qwest: 

Colorado: Denied Covad's request for "alternative service" condition to copper 

retirements. Adopted Qwest's proposed ICA language relating to notice of copper 

retirements, except modified language . relating to notice of planned retirements to 

impose additional requirement. 
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. Washington: Denied Covad's request for "alternative service'' condition to copper 

retirements. Adopted Qwest's proposal relating to notice of copper retirements, with 
..  . 

modifications to proposal. 

Minnesota: Denied Covad's request for "alternative service" condition to copper 

retirements. Adopted Qwest's proposal relating to notice of copperretirernents, with 

. .  . .  ' .  modifications to proposal. ' '. . . . .  

. .  Utah:. Denied Covad's request for "alternative . service" cbndition to copper: 

retirements. Accepted Covad's proposal relating to notice of planned copper ' ... 

. .  . .  . .  . .  . .  . .  retirements, with modifications to pro.posal. , . . . . .  

Issue 2: Section 271 and state law unbundling 

Issue: Whether the New Mexico Public Regulation Commission {"Commission") 
has authority pursuant to Section 271 of the Telecommunications Act of 1996 
(''Act") or New Mexico law to require West to unbundle certah network elements 
and make them available to Covad at wholesale rates. 

This dispute concerns the parties' competing ICA proposals relating to the 

network elements that Qwest will provide to Covad under the ICA. The parties agree 

that this is an issue of law only and, accordingly, did not present any evidence relating 

to it. 

Covad contends that pursuant to section 271(c)(2)(B) of the Act (known as the 

Competitive Checklist), the Commission has authority, in the context of an arbitration 

proceeding, to order an incumbent local exchange carrier, such as Qwest to unbundle 

certain network elements and make them available to Covad at wholesale rates. In 

particular, Covad contends that Qwest is obliged to provision high capacity loops and 

interoffice transport to Covad at wholesale rates. In addition, Covad contends that e 

RECOMMENDED DEClSlON OF 
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I 
under New Mexico law2+ the Commission also has the same unbundling authority'with 

I 
! 

I 
I 

! 

~ 

' At a minimum, ILECs shall unbundle their networks to the extent required by the FCC in 97 C.F.R. 
Sections 51.307 through 51.321. Nothing in this rule precludes the Commission from requiring ILECs to 
undertake further unbundling of their networks, including further unbundling of network elements pursuant 
to 17.11.18.8 NMAC through 17.11.18.13 NMAC. 17.11.18.12A(l) NMAC. 

respect to high capacity loops and interoffice transport as that provided under the Act. . 

Qwest contends that the Commission, does not have authority to require Qwest 

and Covad to include in a 'Section 251 interconnection agreement network elements 

provided under Section 271. Qwest contends further that the Commission -does- not 
- ---. -_- -- --__- --_-_- - - 

have authority under New Mexico law to require Qwest to unbundle network elements 

that the FCC has found ILECs are not required to unbundle under Sectidn 25-1. Qwest 

contends that no provision of the Act authorizes the Commission to impose or enforce ' 

obligations under section 271. . Qwest contends further that arbitration of disputes 

regarding the duties imposed by federal.law is limited to those imposed by Section 251 

of the Act and does not include the conditions imposed by Section 271. Qwest also 

contends that any exercise of state unbundling authority must be consistent with the 

network unbundling required under the Act and FCC interpretations of the Act and that 

the Commission is therefore precluded from imposing unbundling requirements under 

New Mexico law that the FCC has rejected. 
. .  

Other recent state commission arbitration rulings between Covad and Qwest: 

Washington: Request for 271ktate law unbundling denied ' 

Minnesota: Request for 271ktate law unbundling denied 

Utah: Request for 27listate law unbundling denied 

t 

... 

. .  

. .  . 

I 

.. 

I .  
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lssue 3: Commingling 

Issue: Whether the Triennial Review Order requires Qwest .to commingle network 
elements and services it provides under Section 271 with unbundled network 
elements that Qwest provides pursuant to Section 251? * .  

I Issue No. 3 involves’a dispute concerning the extent of Qwest’s obligation to 
_____I -- ------__I_ - 

“commingle” network elements and services provided under Section 271 with UNEs 

provided under Section 251. The FCC defines commingling as ‘Ithe connecting, 

attaching, or otherwise linking of a UME, or a UNE cornbination, to one or more facilities 

or services that a requesting carrier has obtained at wholesale from an incumbent LEC 

pursuant to any method other than unbundling under Sectio-n 251 (cj(3) of the Act, or the 

combining of a UNE or UNE combination with one or more such wholesale services.” 

I ! 
I 
I 
I 

TRO, 7 579; see also 47 C.F.R. § 51.5 (definition of ”commingling”). .The parties’ 

competing proposals relating to this issue are based upon their conflicting 

interpretations of the commingling rights and obligations established by the TRU. 

I 
1 
I 

I 
Covad contends that under the TRO, a Regional Bell Operating Compahy 

‘ (“RBOC”} -like Qwest must commingle for CLECs Section 251(c)(3) UNEs and I 

combinations of 251(c)(3) UNEs with any other seWices obtained by any method other 

than unbundling under Section 251(c)(3) of the Act, including switched and special 1 

, 

access services offered pursuant to tariff and resale. Covad contends that the 

obligation of an RBOC to commingle UNEs with services obtained by any method other 

than unbundling under Section 251 (c)(3) establishes that Qwest must commingle 

Section 271 elements and services with Section 251(c)(3) UNEs. 

Qwest contends that the TRO does.not require RBOCs to commingle Section 

271 elements and services with Section 251 (c)(3) UNEs; relying in part on the. FCC‘s 
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errata to the TRO that eliminated a reference to commingling of Section 271 elements 

that was in the original version of the TRO. Qwest also contends that an order requiring 

i ‘  

i ’ , 

it to commingle Section 271 UNEs and services would impermissibly conflict with the 

FCC’s ruling inothe TRO that RBOCs are not required to combine Section 271 elerrients . 

I 

1 I 
1 
I 
I 

i I 

I 
I 

I 

I 

i 

l i  

i 

. .. 

with Section 251(c)(3) UNEs, sin’ce there is no difference between the physical act of 
. .  combining and that of commingling. . ’ , .  

. .  Other recent state commission arbitration rulings -between Covad . and . . 
Qwest: 

Colorado: Required commingling of Section 271’ elements and services with . . 

. .. . .  
. .  . .  . .  _ .  

. . . .  . . : . .  
. .  . . . .  . .  . . .  . .  

* Section 251 (c)(3) UNEs., . .  

Washington: Required commingling of Section 271 elements and services with 
Section 251(c)(3) UNEs. 

Minnesota: Required commingling of Section 271 elements and services with 
Section 251(c)(3) UNEs. 

Utah: Required cornmingling of Section 271 elerqents and services with.Section , 

251 (c)(3) UNEs. 

. 

Issue 5: Regeneration 

Issues: Whether Qwest is required to provision to Covad regeneration facilities . 
for a cross-connection within t Qwest central office between one CLEC 
collocation site and another CLEC collocation site within the same central office? 
Whether Qwest is required to provision such facilities to Covad at wholesale 
rates? 

1 

To provision service to its customers, it may become necessary for a competitive 

local exchange carrier (“CLEC”) such as Covad to place its own telecommunications 

and other equipment within the confines of a Qwest central office. This . .  is known as . .  

collocation. A CLEC that collocates within a central . .  office will connect its equipment to 

Qwest equipment and may, from time to time, connect Its equipment to the equipment 

RECOMMENDED DECISION OF 
THE HEARING EXAMINER 

Utility Case No. 04-00208-IJ7 I 1  



.. . 

of another CLEC collocated within the same central office. To establish a CLEC-to- 

CLEC connection within a Qwest central office, it is necessary to run a transmission 

facility (i.e., cabling equipment) between the collocation sites of the two CLECs. Once 

that transmission facility (frequently called a cross-connect) is in place, either CLEC 

may then send voice or data signals, as the case may bel from one collockition site to 

the other. In some instances, however, the distances between. the two CLEC 

-- _I_-- - _- - - - -- __ - ' 

I 

I 

i collocation sites within'the same central office may be so great that the signal w n  

become weak or degraded. Under established technical standards, when the distance 

between two collocation sites exceeds a certain distance, it becomes necessary to 

regenerate the signal so it does not weaken or degrade during transmission from one 

collocation site to the other. This issue involves the rates, terms, and conditions under. 
I 
I which Qwest will provide regeneration to Covad for CLEC-to-CLEC cross-connects in 

I . .  . .  the event that Covad decides not to self-provision that service. 

Covad contends that because federal law requires3 Qwest to provide a 

connection between its collocation site and the collocation site of another CLEC within a 

central office, it necessarily follows that Qwest must also .provide regeneration 

equipment (when required as described above) in order to make the-connection function 

properly. 

1 -  ._ - 

' 

I 
i 
I 
I 

I 

Qwest contends that because it allows Covad to self-provision the cross-conned 
I 
I 

between its collocation site and the collocation site of another CLEC, federal law does ' 

. .  . - . .  . .  

An incumbent LEC shall provide, at the request of a collocating telecommunications carrier, a connection between 
the equipment in the collocated spaces of two or more telecommunications carriers, except to the extent the ' 

incumbent LEC permits the collocating parties to provide the requested connection for themselves or a connection is 
not required under paragraph @}(2) of this section. Where technically feasible, the incumbent LEC shall provide the 
connection using copper, dark fiber, lit fiber, or other transmission medium, as requested by the collocating 
telecommunications carrier. 47 C.F.R sec. 5 1.323(h)(1) 
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I not require it to provision that cross-connect or any regeneration facilities if required as 

described above (see the self-provisioning exception set forth in footnote 4 below). 

Covad contends that under section 251@)(6) of the Act, Qwest is required to 

provide regeneration facilities to Covad at wholesale rates if regeneration is required as 

described above. Qwest contends it has no obligation to provide regeneration facilities 
__-- ---_. -___-_----. - - _  ___ - - . __.________.____ _. 

to Covad at wholesale rates. Qwest further contends that despite permitting Covad to 

self-provision a CLEC-to-CLEC cross-connect, .it will provision this cross-connection as 

a finished service and, if regeneration is required on such a connection, Qwest. will 

* .  . . .  charge the rate set forth in its FCC 1 Access Tarii. . .  

Other recent state commission arbitration rulings between Covad and 
Qwest: 

Washington: Request for regeneration at wholesale rates granted. I 

I 
I i Minnesota: Request for regeneration at wholesale rates denied. 
I 

Request for regeneration at wholesale rates denied. 
I 

Colorado: 

I Utah: Request for regeneration denied! 
i 
I 

Issue 9: Billing and Payment Dates- Payment due datesldiscontinue 

Issues: Whether payments under the interconnection agreement should be 
due 30 days (Qwest) or 45 days (Covad) after the date of Snvoice? Whether 
W e s t  should be permitted to discontinue orders within 30 days (Qwest) or 
60 days (Covad) following the payment due date? Whether Qwest may 
disconnect services within 60 days (Qwest) or 90 days .(Covad) following 
the payment due date? 

ordersldisconnection of service 
I 
i 

i I 

! 
I 
I 

Utah order further provides, however, as follows: We do, however, take issue with Qwest's apparent intent to 
charge for regeneration according to its FCC S Access Tariff when regeneration is requested by a CLEC. We fail to 
see how regeneration of a signal originating and terminating in a Qwest central office located in Utah could possibly 
implicate interstate commerce. such that Qwest's FCC tariff would apply. We note that we have not previously 
established a CLEC-to-CLEC signal regeneration charge, nor do we have sufficient evidence in this docket to permit 
us to do so. Therefore, the parties are directed that any rate Qwest may charge for CmC-toCLEC regeneration 
pending Commission action establishing a reasonable rate wpuld be an interim rate subject to true-up. 

I 

I 
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These billing/payment issues involve (1) the time frame within which Covad I 

should be required to pay certain invoices it receives from Qwest (30 or 45 days); (2) 

the period of time that should elapse after the payment dge date of an invoice before . ' * 

Qwest can stop processing orders from Covad as a result of Covad's non-payment af 

an undisputed invoice; and (3) the period of time that should etapse after the payment 

due date of an invoice before Qwest can discontinue service to Covad as a result of 

I 
.----- - ~ -- I- _--- __ _- ____I- __ ___ - - 

Covad's non-payment of an undisputed invoice. 

A. Payment due date 

Covad contends that a slightly longer time frame is appropriate for the payment 

due date of certain invoices'that are described in the parties' post-hearing briefs. Covad 

contends that the review of wholesale invoices is a complicated task. If the time frame 

for payment is unreasonably short, Covad's ability to audit Qwest invoices will be 

compromised. 

Qwest contends that a 30-day time frame for payment of invoices is consistent 

with industry standards and is applicable to all CLECs. This time frame, according to 

Qwest, balances a CLEC's need for time to analyze monthly bills with Qwest's right to 

timely payment. 

. . .  

B. Discontinuance of orders 

Covad contends that discontinuing 'orders is a drastic remedy. Covad asserts 

that the additional time Covad has requested will avoid the need for additional 

agreements regarding payment and will allow each party a reasonable amount of time 

to agree that certain amounts are disputed or seek other remedies under the agreement 

to either receive payment or maintain the processing of orders. 

. .  
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the risk of non-payment is apparent. Qwest’s proposal gives Covad a full 60 days from 

the date of invoice before Qwest can discontinue processing orders. Allowing Covad to 

, _. 

I 

1 .  
i 

L continue to incur debt for kionths before Qwest can take appropriate action to protect. 
---I_- __--_ __ _ _ _  - - I---- ~ - . I 

I Qwest contends that it is entitled to timely payment and take remedial action if 

. I  itself is unreasonable. 

.. C. Disconnection of Services 

. .  

Covad contends that the impact disconnection will have on its business, as we! 

as innocent third party subscribers or customers, should be balanced against Qwest‘s 

right to receive payment. Covad contends that the difference between the parties” ’ ’ 

praposals (60 days) ensures that disconnection is never used as leverage in a billing 

dispute. Moreover; given the billing and payment history between the parties, Covad 

asserts that the risk of non-payment is relatively small. . .  

Qwest contends that it ‘is entitled to timely payment and take remedial action if 

the risk of non-payment is apparent. Qwest’s proposal gives Covad a full 90 days from 

the date of invoice before Qwest can disconnect services. Allowing Covad to continue 

to incur deb€ for months before Qwest can take appropriate action to proteci itself is 

I 

unreasonable. 

Other recent state commission arbitratSon rulings between Covad and 

Qwest: 
. ,  

Minnesota: Payment due date: 45 days (for certain invoices) 
Discontinue orders: 60 days 
Disconnect service: 90 days 

Discontinue orders: 30 days 
Disconnect service: 60 days 

8, . . 
Colorado: Payment due date: 30 days . 

. .  
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Washington: Payment due date: 30 days 
Discontinue orders: 30 days 
Disconnect service: 60 days 

Payment due date: 45 days (for certain invoices) 
Discontinue orders: 30 days 
Disconnect service: 60 days 

Utah: 

I 

I .  

4 I 

I 
I 

I 

i 
I 

I 
! 

I 

I '  

l i  

SUMMARY OF ARGUMENTS 

The following summarizes is the arguments of Covad, Qwest and Staff on the 

disputed issues. This summary is taken directly from the parties and does not reflect 

. .  . .  
, . .  . .  . 

any findings and conclusions of the Commission. . .  
, . .  ~ 

, . . .  . . . , .  

. . .  . .. 
COVAD 

Issue 1 involves, Qwest's commitments to maintain wholesale service to Covad'in 

the event that copper plant serving Covad and its customers isretired by West  and 
. .  .. . 

replaced with fiber optic facilities. Covad's proposal that Qwest provide an alternative 

service to Covad in the event that it retires copper feeder is applicable only to situations 

in which Qwest retires copper feeder subloops, creating mixed-media or "hybrid" 

coppedfiber loops. Covad has agreed that copper retirement resulting in a Fiber to the 

I .  

Home (FTTH) or Fiber to the Curb (FTTC) loop may be governed by the process 

established by the FCC's Triennial Review Order? 

Because of this agreement, any statements made by the FCC in its Triennial 

Review Order regarding certain copper retirement activity are no longer relevant to the 

disputed issue. The Tdennial Review Order and resulting FCC rules explicitly limit the 
. .  

In the Mutter of Review of the Section 251 Unbundling obligations of Incumbent Local Exchange Carriers: 
Ipiernentation of the Local Competirion Provisions of the Tekcommunicatiom Act of 1996; Deployment of 
Wireline Services W i i n g  Advanced Telecommunications Capabilig, Report and Order and Order on Remand and 
Further Notice of Proposed Rulemaking in CC Docket Nos. 01-338,96-98, and 98-147, (rel. September 17,2003) 
VTrienniul Review Order"). 
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scope of their new copper, retirement provisions to situations involving the creation of 

FTTH loops, and are silent with respect to Qwest's rights and responsibilities with I( . 

respect to the retirement of copper feeder resulting in service disruptions to Covad"s 

customers. Covad's propdsals are therefore critical to protecting both Covadv and New 

Mexico consumers from decreased access to bottleneck facilities when Qwest chooses 

to deploy hybrid loops. It is also important to note that, while the FCC has declined to 

find impairment for certain subloop elements involved in hybrid loops, these elements 

are nevertheless still building blocks under New Mexico law. This state law authority, 

consistent with the Act, ' forms the legal foundation for the alternative service 

. . ' . .  . .  

requirement proposed by Covad. 
. .  * .  

Covad has also proposed improvements to Qwest's notice procedures for copper 

retirement activity, which are required by FCC rules. These improvements are required 

to lend meaning to Qwest's notices, and to comply with existing FCC standards. This 

issue is positively critical to ensuring that New Mexicans do not lose 

telecommunications service unexpectedly. I 

. -  

Issue 2 encompasses the Parties' disagreement regarding the availability of 

network elements that may no longer be available under the FCC's application of the 

"necessary" and "impair" standard applicable to Section 251 of the Telecommunications 

Act of 19961 ("Ac~"),~ but must nevertheless be unbundled by Regional Bell Operating 

Companies ("RBOCs" or "BOCs") pursuant to Section 271 of the Act and New Mexico 

law. This Commission has clear authority to apply both state law and provisions of 

0 .  

the Act as it decides interconnection arbitration disputes. Qwest's argument that the 

Pub. L. 104-104,110 Stat. 56 (1996). 
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Commission is preempted from enforcing provisions of New Mexico law requiring 

access to these elements and Qwest’s Section 271 obligations should be rejected. 

issue 3 involves the language in the Agreement describing permissible 

commingling arrangements. Covad has proposed language that is consistent with the 

FCC’s statements regarding the commingling of unbundled network elements 

purchased under Section 271 of the Act: while Section 271 elements are not afforded. 

status as Section 251 elements under the FCC’s commingling rules, they are eligible for 

commingling with Section 251 elements just like any other telecommunications service. 

Covad also proposes a definition of ”251 (c)(3) UNE.” Covad believes that this 

definition is helpful in describing the precise group ‘of unbundled network elements 

(those obtained pursuant to Section 251(c)(3) of the Act) that must be present in any. 

commingling arrangement. This definition, rather than the general definition of 

”unbundled network element,” is necessary because “unbund!ed network element“ is 

used (and Covad believes will continue to be used) to describe not only UNEs 

purchased pursuant to Section 251 but also elements provided under other ”Applicable 

Law,”’such as New Mexico law. This definiti0.n is especially important in New Mexico, 

whe.re this- Commission has already determined that certain additional building blocks 

may be required from ILECs, so long as their provision is consistent with federal law. 

’ 

’ 

Issue 5 involves the Parties’ disagreement over Qwest’s obligation to provide 

regeneration between CLEC-to-CLEC cross connecfiohs ordered by FCC rule. Covad 

believes Qwest should maintain a consistent regeneration policy as to both its ILEC-to- 

CLEC and CLEC-to-CLEC arrangements, and is certainlymot permitted to refuse to . 

- 

’ See Section 9.1.1 of the Agreement, as well as the Agreement’s definition of “Applicable Law” contained b 
Section 4. 

RECOMMENDED DECISION OF 
THE HEARING EXAMINER 

Utility Case No. 04-00208-UT . 18 



' .  
I 

I 

t 
4 I 

1 

t provide a CLEC-to-CGEC, connection solely because that connection requires 

regeneration. 

Issue 8 involves the length of the period within which Covad may review Qwest's 

wholesale invoices prior to' payment, *and the timing of Qwest's remedies for non- 

payment. Covad has established a substantial record in this proceeding regarding the 
--- -_ --_ y----_ __  

I I 

RECOMMENDED DECISION OF 
THE HEARING EXAMINER 

I . deficiencies of Qwest's bills; which slows down Covad's review and analysis of those 

bills. As a result of the current deficiencies of Qwest's bills, Covad requires additional . 

time to adequately review certain portions of the UNE, collocation, and transport 

invoices it receives. With respect to Qwestkrernetlies for nonepayment, Covad ha6 no 

I 

I 
I .  

I 

. .  . 

I 

! 
I 

I 
I 

objections to the remedies themselves, but believes there are legitimate reasons to 

extend the timing of those remedies. Because the remedies have a potential' to 

irreversibly damage Covad's business, the modest extensions of time Covad has 
1 

proposed will aliow Qwest to maintain the remedies to which it is entitled, while affirding 
- Covad sufficient time to either resolve payment issues with Qwest or seek appropriate 

relief from this Commission if necessary. 

QWEST 

# 

The five unresolved issues that remain after the parties' negotiations are largely 

attributable to Covad attempting to impose obligations on Qwest that either conflict with 

rulings by the FCC or are inconsistent with the Act. These deviations from governing 

law are sharply demonstrated by Covad's demands and proposed ICA language relating 

. I 
I 
I 

I . 

4 .  

I 

to implementation of the FCC's rulings in the TRO. . . .  

For example, although the TRO confirms Qwest's right to retire copper facilities, 

Covad asks the Commission to gut that right by imposing onerou,s conditions that . %  are. . .  



nowhere found in the TRO and that conflict directly with the FCC’s Congressionally- 

mandated obligation to encourage investment in the fiber ,facilities that support 

broadband services. Similarly, despite the FCC’s pronouncements that Bell Operating 

Companies (“BOCs”) are not required under the Act to commingle or combine network 

elements provided under Section 271, Covad proposes language that would require 
--------- -__-.I--- - I ___- __-_____ ___ ____ 

_ _  

I 
I 

I 
i 

Qwest to do just that. 

Covad’s departures .from governing law are perhaps most sharply demonstrated 

by its proposed ICA language that would require Qwest to provide almost unlimited 

access to the elements in Qwest’s New Mexico telecommunications network. These 

proposals ignore FCC findings in the TRO and the Trienn’ial Review Remand Order 

(,,TRRO’) that CLECs are not impaired without access to many network elements and 

that ILECs are therefore not required to unbundle them. Covad’s broad unbundling 

demand‘s also violate the rulings of the United States Supreme Court and the United 

States-Court of Appeals for thFDistrict of Columbia Circuit in which those courts struck 

down FCC unbundling requirements while confirming in the most forceful terms that the 

Act imposes real and substantial limitations on ILEC unbundling obligations. In addition, 

Covad‘s proposed unbundling language assumes incorrectly that state cornmissions 

have authority to require BOCs to provide network elements pursuant to Section 271, to . 

determine pricing for those elements, and to include them in Section 252 ICAs. 

The flawed nature of Covad’s arguments is confirmed by recent decisions in the 

CovadIQwest arbitrations in Colorado, Minnesota, Washington, and Utah. In those 

arbitrations, the commissions rejected Covad‘s positions and proposed ICA language 

relating to a majority of these TRO-related issues in dispute here. This consistency 
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I among the four decisiommakers that have addressed these issues is not a coincidence 

- Covad's proposals relating to the disputed issues are without legal or factual support. 
I 

In contrast to Covad's demands, Qwest's ICA proposals are specifically based 

upon the FCC's rulings in thk TRO, the TRRO and other governing law. To ensure that 

the ICA complies with governing law and is consistent with the policy objectives of the 

Commission and the FCC, the Commission should adopt Qwest's proposed ICA 

- - - ~  -_ --____ - ~ .- _-- 

language for each of the disputed issues. . .  

Finally, like its positions relating to the TRO issues, Covad's positions relating to 

channel regeneration and ' paymenVbilling deviate from governing law and * industry 5 

practice. 

. STAFF 

Issue 1: Staff recommends that the Commission adopt Covad's proposal for - 

Section 9.1 . I 5  regarding notice requirements. for copper loop retirements. Staff also 

--' -- recommends-that - the -Commission adopt -Covad's -proposed-- language for Section 

.. 9.1.15.1 requiring Qwest to provide Covad and Covad's embedded customer base with 

continuity of service in circumstances where Qwest retires copper feeder cable and the 

I 

, *  

resultant loop is' a hybrid loop over which Qwest itself can provision DSL. Additionally, : 

Staff recommends that the Commission reject Covad's proposed ICA language in . . 

Section 9.1.15.1.1 regarding alternative sewice at. .no increased cost and no - 

degradation of service quality to Covad and its existing customers. Lastly, Staff 

recommends that the Commission order the agreement being arbitrated to contain . . 

( 3  

. 

. 

language that provides that either party may bring a .proceeding before the Commission 

to review a planned copper retirement that may cause a disruptiQn or discontinuance of 
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service to either party or their embedded customer base as a result of the planned . 

copper retirement. 

Issue 2: Initially, Staff recommended that Commission order, that the ICA 

being arbitrated contain no references to section 271 elements not disputed in the . 
- - -----_. _-____ - - _ _  

proceeding; that it contain no references to the availability or pricing of elements no 

longer required under section 251(c)(3); and that it contain no references the future 

unavailability of network elements the appropriate place to address the future pricing 

and availability of these elements is pursuant to the ICAs change of law provision and 

commercial agreement negotiations. Accordingly, Staff. recommends that the 

Commission adopt Qwest's proposals for Section 4.0, regarding the definition of 

"Unbundled Network Element" or "UNE"; 9-1 .I (UNE Definition), 9.1.5 (concerning 

access to 271 elements at any technically feasible point), 9.2.1.4 (access to more than 

two DS3 loops under 271), and sections 9.3.1.1, 9.3.1.2, 9.3.2.2,. and 9.3.2.2.1 

-(availability of feeder subloops- as 271 elements). Staff recommends the deletion of 

Sections g.1 .I .6 (unavailable 251 UNEs) and 9.1.1.7 (pricing of unavailable 251 UNEs). 

Lastly, Staff recommends that the Commission order a compliance filing consistent with 

the above recommendations for Sections 9.2.1.3 (access to high capacity loops), 0.6(g) 

(access to UDIT on routes where Commission has found no 'impairment), 9.6.1.5. . 

(access to DS3 UDIT); 9.6.1 S.1, 9.6.1.6A (regarding website giving the DS3 and DSI 

route), 9.6.1.6 (access to DSI UDIT), and 9.21.2 (access to UNE-P and line splitting). 

Issue 3: Staff recommends that the Cornmission adopt Qwest's Section 4.0 

regarding the definition of Commingling and . Covad's proposal for Section 9.1 .I .I 

. I . 

regarding Qwest's obligation to permit Covad to commingle section 251 (c)(3) UNEs with 
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wholesale services obtained pursuant to any method other than section 251 (c)(3) 

incfuding section 271 el.ements. 

Issue 5: Staff recommends that the Commission adopt Covad's proposals 
I 
I for Sections 8.2.1.23.1..4, '-8.3.1.9 .and 9:1 .I 0 requiring Qwest to provision channel 

regeneration on a wholesale basis at Commission approved TELRlC rates that are 00 

higher than the rates Qwest charges for ILEC to CLEC channel regeneration, except 

that Staff recommends deletion ofathe last sentence of Covad's proposal for Section . 

. - 

. .  

... 

8.3.1.9 that requires Qwest to provision channel regeneration where it is not required to 

meet ANSI standards. 

Issue 8: 

# , .  

Staff recommends that the Cornmission adopt Qwest's proposal for 

Section 5.4.1 regarding payment due dates. Staff also recommends that. the 

Commission order Qwest to include circuit ID numbers on its billing to Covad. Lastly, 

Staff recommends that the Commission adopt Covad's proposals for Sections 5.4.2 and 

5.4.3 -regarding the time frames for discontinuance of order and disconnection of 

service. . -. 
, .. 

I 

DISCUSSION 

Issue 1:. Retirement of Copper.Facilities 

There. are two main components to this disputed issue . (a) whether.Qwest . 

should provide notices of planned copper retirements that include information in addition . . . 

to the information required under .the FCC's notice rules relating to netwqrk . . 

modifications; and (b) whether Qwest should be permitted 40 retire copper loops .it has 

replaced with fiber loops only if it provides an alternative service tq Covad at no 

I .  

. 
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increase in cost and with no degradation in the quality of the DSL service Covad 

provides to its customers. 

I (a) Notice Requirements 
I 

Qwest notes that as these arbitrations have progressed Qwest has significantly 
--- --- ._ ._. I 1  , -----I_------ .---_C______._ ~_ 

. .  expanded its copper retirement notice obligations under the ICA by. agreeing to: (?) 

provide notice when it intends to retire copper loops, subloops, and copper feeder; (2) ' 
. .  

.provide notice whenever a copper facility is being replaced with any fiber facility 

(including fiber feeder); and (3) provide e-mail notice of planned retirements to CLECs. 

Furthermore, Qwest contends that its proposed notice commitments meet the FCC's 

notice requirements because its proposed language requires Qwest to provide notice of . 

planned retirements in accordance with FCC Rules and New Mexico law. 

Qwest argues that by agreeing to provide notice in accordance with FCC and 

state rules, Qwest is committing to provide detailed information about copper. 

retirements-with its notices;- including, Tor- example, the date of the planned retirement, . .. 

the location, a description of the nature of the nehvork change, and a description of 

foreseeable impacts resulting from the network change. According to Qwest, this 

information ensuks that Covad'will have timely and complete notice of any copper 

retirements. 

Covad argues that the FCC rule cited by Qwest prescribes the minimum . 

standards for notices of network changes and that Qwest's current notification proposal . 

. do not even meet these minimum standards. For example, Covad avers that notices. . 

must, according to the rule, include the "location(s) at which the changes will occur" .as 

well as the "reasonably foreseeable impact of the planned changes" yet Qwest's notice 
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! q 
does not describe what Covad customers, if any, will be impacted by the retirement 

project. Covad claims that the notice proposed by Qwest would only serve as a starting 

point for a major research project to determine whether a given retirement will impact 

. Covad's customers, and thbt this process will have to be repeated each and every time 

Covad received a copper retirement from Qwest. Covad believes that. Qwest's notice - * 

must specifically inform competitive LECs whether the retirement threatens service to 

I 

I ! '  

1 
, - -I- -I -____- -- --_. ~ 

. .  

existing customers if it is to comply with the FCC's rule. Covad states .that, if the . 

Commission does not believe the FCC has required the information Covad requests, 

I 

! 

the FCC has recognized this Commission's authority to. require the notice requirements 

requested by Covad. 
I 

According to Qwest, Covad's claim that Qwest's noh-es will n.ot meet the FCC's i 
requirements ignores the fact that Qwest's proposed ICA language expressly commits 

to providing the notice required by the FCC's rules. With respect to Covad's request for 

-customer specificinfarmation, Qwest claims it does not-know the services that Covad is 

providing to individual customers and, accordingly, does not have the information 

needed to determine the effect of copper retirements on individual customers. . 

. . . . 

i 
i : 

I 

Furthermore, Qwest alleges that by using Qwest's database known as' the "raw loop 

data tool", which Qwest developed in response to CLEC demands during the Section 

271 proceedings, Covad can determine the addresses of the customers within a specific 

1 

b ,  

! 
I distribution area ("DA"} in which Qwest is retiring a copper loop and then compare those 
I 

addresses to its customer records to determine whether any of its endwer customers 

wilt be affected by.the retirement. In sum, Qwesfs position is that Covad;not Qwest, 

I 
I 

I 
I 

I 
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should have the ultimate responsibility for determining whether a Covad customer may 

be affected by a copper retirement. . , .  

Staff argues that Qwest's current form of copper retirement, notice lacks 

a specificity regarding technical specifications, protocols and standards, and in many - 
instances, does not even specify whetherthe replacement will be copper or fiber. Staff 

-I_-------- I---_.. ~ 

- -"-- I__ ____ 

states that Qwest's own witness acknowledged that in many instances Qwest's current 

copper retirement notice do not contain a detailed technical description' of planned 

retirements or a description of the foreseeable impact of the planned change so Covad 

must make follow up phone calls to ascertain this information. Thus, Staff maintains the 

record indicates that without the information contained in Covad's proposed notice 

Covad must expend an unreasonable amount of time to determine' the impact of a 

Qwest planned copper retirement on its customers. Staff contends that the.record is 

undisputed that Qwest has the information requested by Covad and that it can provide 

Covad that information with reasonable efforts. Staff avers that until a few months ago 

Qwesf was providing Covad with a notice that notified Covad of whether a planned 

copper retirement would or would not impact Covad's end users customers. 

Recommendation For Issue l (a )  

Since the parties have agreed that Qwest's notice must comply with the FCC's 

rules and applicable state requirements, the only disputed issue is whether Qwest or 

Covad should determine which Covad customer addresses may be affected by the 

retirement of a copper loop. The arguments posed by Covad and Staff are persuasive, .. 

The record indicates that it would be difficult for Covad to determine which, if any, of its 

'customers will be impacted, and that Qwest has the customer specific information 
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1 
requested by Covad which it cat) provide without unreasonable efforts. Thus; this 

section of the ICA is resolved in favor of Covad’s proposed language with minor 

modifications as the totality of the information requested by Covad may be excessive 

and unduly burdensome for Qwest to provide. Therefore, Covad’s proposed language 

, 

--- _ _  - -....- --_-- 
with respect to the email notice should be.amended to reflect the following: ’ 

The email notice provided to each. CLEC shall include the following 
information: city and state; wire center; planned retirement date;, the FDI 
address; old and new cable media; a listing of all of the recipient‘s 
impacted customer addresses; and the wholesale rate element associated 
with each address. 

- .  

The approval of this language does not require Qwest to speculate as to the 

services Covad is providing its retail customers. Rather, Covad will be left to make the 
. .  

final determination as to the effect of the impending retirement based on the information 

provided in Qwest’s notice. Qwest should be permitted to file a cost study identifying 

the costs it incurs to determine the list of CLEC’s customer addresses impacted by a 
. - . . . . . . . . . .  - 

copper loop retirement so the Commission can establish a rate element and cost for this 

service. Until such time the interim cost for this rate element will be zero. 

(b) Alternate Service for Copper Loop Retirement. 

This portion of the dispute concerns Covad’s position that Qwest should be 

permitted to retire a copper loop that Covad is using to provide DSL service only if 
. .  

Qwest provides Covad with an alternative service at no increase in cost and‘with no + .  

degradation in the quality of service. 

According to Qwest, the TRO confirms that ILECs have a right to retire copper 

facilities that they replace with fiber facilities. Qwest, citing TRO q27l1 argues that the 
. .  . .  

FCC specifically rejected attempts by CLECs to preclude 1LECs from retiring copper 
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loops. Qwest maintains that this ruling is consistent with the FCC's Congressionally- 
I 

mandated policy of encouraging the deployment of fiber facilities that carriers use to 

provide advanced telecommunications services since the retirement of copper facilities 

' and. the resulting elimination bf the maintenance expenses associated with those 

facilities increases an ILEC's economic incentive to install 'fiber. ' In sum, Qwest's 

position is that it has the right to retire copper loops that it replaces with anyfiber facility 

so long as it complies with the FCC's notice requirements. 

--------- __ _. - -_ 1 ---- ~ . -____ ---.-- ._^___ ~ 

I 

c 
Covad claims that allowing Qwest to deny access to competitive LECs when 

Qwest chooses to retire copper feeder and replace it with fiber (thereby deploying a 

hybrid loop) fails to further the goal of broadband deployment, and provides Qwest a 

blueprint to re-establish a monopoly for broadband services, in direct conflict with New 

Mexico's stated goal to "permit a regulatory framework that will allow an orderly 

transition from a regulated telecommunications industry to a competitive market 

environment." NMSA 1978, Section 63-9A-2. Thus, Covad proposes that Qwest, only 
- _  

be permitted to retire a copper loop that Covad is currently using to provide DSL service 

if Qwest provides Covad with an 'alternative service' at no increase in cost and with no 

degradation in the quality of service. Covad's 'alternative service' proposal does not 

apply when Qwest replaces a copper loop with a fiber-to-the-home or fiber-to-the-curb 

loop, but only when Qwest has deployed a hybrid loop. Covad maintains that its 
. .  

'alternative service' proposal would only apply to loops over which Qwest itself could 

provide a retail DSL service. This allegedly ensurfxi that Qwest will never experience 

increased costs to provide CLECs an alternative service after retiring copper feeder' 
I 

loop. 
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I '  Qwest maintains' that the FCC explicitly rejected CLEC proposals that would 

have required ILECs to provide alternative forms of access gnd to obtain regulatory 
i 

approval before retiring copper facilities. Specifically, Qwest asserts that Covad's 

proposed requirement that' Qwest provide, an 'alternative service' suggests that CLECs 

. 
* 

--I---- __- - __ - . I- ----_- 
should have access to the broadband capabilities of.hybrid loops which is contrary to * 

the FCC's explicit ruling in the TRO. hrthemore, Qwest argues that Covad's proposal 

that the alternative service be provided 'at no increase in cost' violates Qwest's right 

under the Act to recover the costs it incurs to provide interconnection and access to 

unbundled network elements because it would prohibit Qwest from charging anything 

above a monthly recurring rate of $4.00 - the 'current recurring rate for line sharing in 

* New Mexico - regardless of the actual cost of the alternative service. Qyvest declares 

. 

- 

that Covad's proposed copper retirement conditicrns are not found in the TRO or in any . 

~. 'other FCC order, and for these reasons, have been uniformly rejected by the Colorado, 

Minnesota, Utah, and Washington Commissions. 

Covad claims that Qwest's cost recovery concerns are unfounded because there 

is ,no valid reasoh to believe that Qwest's deployment of more efficient fiber technology 

would raise, rather than lower, the incremental cost of providing wholesale service to 

l 

. .  

Covad. Covad maintains that this Commission retains the authority to adopt Covad's 

proposal because it furthers state statutory goals that are not preempted by federal law. 

Specifically, Covad argues that the FCC permits state commissions to enforce their own 
t .  

copper retirement rules, and the FCC has done nothing to reverse its long-standing . 

determination .that section 251 unbundling requirements act as a natipnal "floor" 'on. 

unbundling, rather than an "upper bound", as suggested by Qwest, 
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Staff acknowledges that Covad's alternative service proposal may be contrary to 

Qwest's unbundling obligations given the specific facts and circumstances of a 

particular copper retirement and in light of the pro competitive purposes.and intent of 

. the 1996 Act, the TRO, and the New Mexico Telecommunications Act. Nevertheless, 

Staff recommends that the Commission order ICA language that requires Qwest to 
---__ -.- - 

provide Covad with continuity of service in the limited circumstances.. proposed by 

Covad without restricting the parties' right to negotiate the rates, terms or conditions of 

this alternative service or .the Commission's right to address the rates, terms or 

conditions of this alternative service in a future proceeding upon request of either party. . 

Staff also suggests that the Commission order ICA language that specifically 

provides for C*ommission review of disputed Qwest copper retirements plans on a case- 

by-case basis if requested by either party so that this Commission can safeguard 

consumer choice, continuity of service, and .the promotion of competition in New . 

Mexico. - -  

' Recommendation For Issue l(b) i 
Consistent with Qwest's argument, the record indicates that the. FCC explicitly . . 

rejected attempts by CLECs to preclude ILECs from retiring copper loops. Covad 

agrees that the FCC has not acted to require the unbundling of.fiber.feeder plant, nor 

has it required the provision of an alternative service when. copper feeder is retired by , 

incumbent carders. Covad however, maintains that this Commission. should 

i 
! 

nevertheless impose such requirement upon Qwest in order to further the goals of the . * .  

1 state to promote advanced sewices and preserve Covad's existing broadband I -  

! 
investments. Covad is correct that this Commission's authority to unbundle network 
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0 elements is not completely preempted by federal .law, but, this authority is not as 

I boundless as Covad suggests. Thus, Covad's proposed language must be rejected as ., 

1 :  

I 

I 
I 
I 

it would require this Commission to unbundle network elements that the FCC 

specifically declined to unb'u'ndle, and thus, would be inconsistent with the Act. .. 

- -. -- -_ 
Similarly Staff,.while recognizing that the FCC has eliminated Qwest's obligation 1.. 

to provide Covad with unbundled access to the packetized portions of its. hybrid loops 

for the provision of broadband services; inexplicably suggests 'that the Commission. : ' 

adopt Covad's proposed ICA language requiring Qwest to provide Covad with continuity 

of service for its existing bustomers over hybrid loops over .which Qwest itself could 8 

provision DSL service. Although Staff has not recommended adoption of the pricing 

and quality of service components of Covad's proposal Staffs alternate 

recommendation must be rejected as it ultimately suggests that Qwest should be . 

required to unbundle the packetized portions of its network which the TRO and federal 

rules explicitly prohibited. 

Qwest testified that it makes every effort not to retire copper loops that Covad 

and other CLECs are using to provide DSL service, and, in this regard, pointed to the 

fact that it has never disconnected a Covad DSL customer by retiring a copper loop. If . 

I 

I 

Covad's ability to provide service in New Mexico is seriously impacted bycopper loop 

retirements Covad should file its objections with. the FCC and/or negotiate the terms of 

an alternative service with Qwest. This section of the agreement is resolved in. favor of 

. . . 

Qwest's proposed language. . .  . 

Issue 2: Section 271 and State Law Unbundling ,. . . 
. .  .. , 
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c This dispute concerns the parties’ competing proposals relating to the network 

elements that Qwest wilf provide to Covad under the ICA. Specifically, the dispute 

invo1ve.s the definition of “Unbundled Network Elementn and the specific network. 

elements Qwest will make available pursuant to the ICA and the price Qwest will be 
_I--.-- - -- .I-__- -- ___ . 

. .  permitted to charge for these network elements. 

Covad contends that state commissions have the authority in the context of an 

arbitration proceeding to order ILECs such as Qwest to unbundle network elements 

pursuant to section 271(c)(2)(B) of the Act and make these UNEs available to Covad at 

TELRK rates. Covad also maintains that the Commission has comparable unbundling 

_ .  

authority under New Mexico law. Consistent with these arguments Covad proposed 

language that defines UNE as: 

‘a Network Element that has been defined by the FCC or the 
Commission as a Netvirork Element to which Qwest is obligated under 
Section 251(c)(3) of the -Act to provide unbundled access, for. which 
unbundled access is required under section 271 of the Act or applicable 
state law, or for which unbundled access is provided under this 
Agreement.” 

Qwest’s proposed language for this section contrasts. with Covads in that it 

specifically states that “Unbundled Network Elements do not include those Network 

Elements Qwest is obligated to provide only pursuant to Section 271 of the Act.” . 

Furthermore, to protect against the possibility that Covad will ,demand unbundling of . 

network elements no longer required under Section 251, but still required under Section 

271, Qwest maintains that the ICA should .include the list of ‘de-listed’ UNEs. Similarly, 

Qwest proposes the Commission adopt its proposed language for Sections 9.2.1.3; 

9.6.1.5; 9.6.1.5.1; 9.6.1.6; 9.6.1.6.1; and 9.21.2. These sections establish that certain 
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I . network elements will no longer be available under the ICA if the FCC rules that kECs 

are no longer required to provide them .under Section 251. I 

With regards to elements that may in the future become unavailable pursuant 

section 251., Staff suggested that the negotiations ,of.a separa’te commercial agreement 

or .the change of law provision .in. the interconnection agreement should. control 4he 
- - - ~ - - - - -  .__I--.-_--.----. ~ ... .. . -. . . 

. . . . , . . . .  provisions.and pricing of these elements;. .. . . .  

Qwest argues that because the change .of law‘ process often requires many 

months to complete, a ruling that removes network elements from Section 251 should 

be incorporated into .the llCA immediately upon‘ the ruling itself. becoming ’effective. 

Otherwise, Qwest will be required to continue providing network elements at TELRIC’ 

rates potentially long after the FCC has ruled that ILECs are not required to provide 

elements under Section 251. 

As noted above, Covad suggests that the .Act and the ..TRO establish the 

authority of state commissions to unbundle and set prices for Section 271 network 

elements, including those ‘de-listed’ by the FCC. For example, Covad argues that 

because the.FCC determined in the TRO that Section 271 of the Act creates !‘an . , 

independent obligation for BOCs to provide access to loops, switching, transport, and 

signating regardless of any unbundling analysis under section 251”* and that the Act 

expressly preserves a state role in the review of a RBOC’s compliance with its Section . 

271 checklist obligations, it follows then that state commissions possess the authority to 

enforce Qwest’s obligations to provide unbundled access to loops and dedicated 

transport under Section 271. . .  

* TRO 16S3. 
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Covad acknowledges that the FCC concluded in the TRO that a different pricing 

standard applies to network elements required to be unbundled under Section 271 as 

. * "  

I 
opposed to network elements unbundled under Section 251 of the Act. That is, "Section 

271 requires RBOCs to provide unbundled access to elements not required to be 

unbundled under Section 251, but does not require TELRIC pri~ing."~ However, Covad 

argues that nowhere does the FCC forbid the use of TELRIC prices or suggest that the 

I 

~ -I;...--.---" - 

. . two different legal standards that apply to Section 251. and Section 271 network - 

elements may not result in the same rate-setting methodology. . I  

Staff takes similar views on the Commission's authority under Section 271 of the. 

For example, Staff argues that the Commission expressly conditioned its Act. 

recommendation that Qwest receive section 271 interLATA authority on Qwest's filing of. . . 

an SGAT or wholesale tariff that conforms Nith the Commission orders in its section 271 

related proceedings, including the rates for wholesale services and network element 

recently set in Phase B of the Cost Docket in NMPRC Case No. 3495. Therefore, Staff 

argues that the Commission has the authority and duty, as the initial arbitrator of 

disputes over Qwest's compliance with its 271 obligations, to arbitrate subsequent . 

disputes regarding Qwest's' section 271 compliance, including the authority to .set 

pricing for wholesale setvices and network elements that complies with federal pricing 

standa'rds. . .  

. . 

' . -  
I 

Furthermore, Staff argues that the Commission 'should clarify. that it has the 

authorii to regulate jurisdictionally intrastate wholesale services and network elements,: 
I 

I 
. . .. 

including the authority to set prices for jurisdictionally wholesale sewices absent a 

TRO 7659. 
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I 
specific determination of effective competition in a specific market area'after a public 

. hearing. I 

- 

Staff argues that Section 252(d)(3) the Act specifically permits state commissions . 

to impose state law unbundling requirements in the context of a section 252 .arbitration 
- ---I.----__ _ _  ___._-__ ._-- . ~ - - - - -  - -- -- . 

that are consistent with the Act and do not substantially prevent implementation of the 

Act. According to Staff, pursuant to this preservation of state authority provision, this 

Commission enacted NMPRC .Rule 17.1 1.18 NMAC which provides . that. the . 

Commission may require unbundling in addition to that required under federal law. 

Thus, for the aforementioned reasons Staff argues that them Commission should' 

conclude that it has the authority to establish pricing for section 271 elements, including 

the Commission's TELRIC based rates contained in Qwest's SGAT Exhibit A, until the 

Commission either sets just and reasonable rates for section 271 elements, approves. 

just and reasonable FCC approved rates for section 271 elements or.until Qwest and 

CLECs agree upon rates for section 271 elements. 

Qwest argues that Covad. and Staff failed to provide legal support for their claim 

that state commissions have decision-making authority under section 271 of the Act.. 

I 

Qwest argues that Section 271(d)(3) of the Act expressly confers upon the FCC, not 

state commissions, the authorii to determine if BOCs have complied with the ' 

substantive provisions of Section 271, including the 271 checklist provisions upon which 

Covad bases its arbitration demands for 271 unbundling. Qwest claims that state 

.commissions have only a non-substantive, consulting role in that determin.ation.1. . .  

Qwest maintains that there is no-statutory or other legal basis for including t e h s  

and conditions relating to network elements provided under Section 271 in a Section 
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252 interconnection agreement. Qwest states that the FCC has defined the 

"interconnection agreements" that must be submitted to state commissions for approval 

as "only those agreements that contain an ongoing obligation-relating to section 251(b) . .  

Thus, Qwest avers that the term ."interconnection. agreement" . .. or (c) . , . 

' 

. 
,,IO 

.. .----_I_.- ----- - -  -. _._ .. ,--. I_ e-_- I ____ * -____ ~ . , . .. - . - - ~  

encompasses only terms and conditions. relating to network -elements and other. ' . -  . 

services provided under Section 251 and does not include terms and conditions relating . , . I  

. to elements provided under Section 271. 

- - 

, ' .  

. Qwest maintains that .this Commission has no authority to .set prices under 

Section 271 of the Act for the following reasons. First, Qwest claims that the .FCC was 

quite clear in the TRO that determining "[wlhether a particular [Section 2713 checklist 

element's rate satisfies the just and reasonable pricing standard is a fact specific inquiry 

that the Commission the FCC] will undertake in the context of a BOC'sapplication 

, . . * 

. 

for Section 271 authority or in an enforcement proceeding brought pursuant to section 

-- - ._ - 271 (d)(6)."" . 

Second, Qwest claims that Sections 201 and 202 of the Act, which govern the 

rates, terms and conditions applicable to the unbundling requirements imposed by 

Section 271 i provide no role for state commissions. 

Third, the only network elements over which states have pricing authority are 

those that an ILEC provides pursuant to Section 251(c)(3), Qwest claims nothing in the 

Act extends that authority to Section 271 elements, as evidenced by Covad's inability to 

- 

cite any statutory provision supporting its argument. . . . '. 

Memorandum Opinion and Order, Qwest Communications Int'l Inc. Petition €or Declaratory Ruling on the Scope 
of the Duty to File and Obtain Prior Approvai of Negotiated Contractual Arrangements under Section 252(a)(l), 
FCC 02-276, WC Docket No. 02-89 78 n.26 (FCC Oct. 4,2002) ("Declaratory Order"). 
" Qwest cites TRO 7664. 
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I 
Fourth, Qwest maintains that the FCC confinned at Tfl656-664 of the TRO that 

TELRIC pricing does not apply to Section 271 network elements. Further, Qwest . , 

argues that- the D.C. Circuit court reached‘the same conclusion when it rejected the 

I 

I 
I 
i 

claim that it was unreasonable for the Commission to apply a different pricing standard ’ I -_ - .- - . _ _  L______I__C._ - - 
‘ I  

. .  

under Section 271 and instead stated that there was nothing unreasonable in the FCC’s 

decision to confine TELRIC pricing to instances where it has found impairment.’?: ’ . - *  . 

Recommendation For Issue 2 

This dispute presents two primary issues to resolve. First, does this 

Commission, in the context of a Section 251 ICA, have the authority to require Qwest to 

include network elements pursuant to section 271(c)(2)(B) of the Act and, if so, must 

Qwest make section 271 UNEs available to Covad at TELRIC rates. . 

State unbundling is permitted so long as it is consistent with the goals of the Act. 

Consistent with Qwest’s argument however, the Act places limits on state law authority 

- namely, that such authority must be exercised consistently with Section 251 and the  

. 

federal unbundling regime established by the FCC. Thus, in order .to justify state 

commission unbundling of network elements there must be evidence that Covad will be 

- 
4 

. 

impaired in the absence of access to those elements. Since the parties agreed that this 

issue was a matter of law and no impairment related arguments were made or evidence 

proffered, this Commission cannot find that Covad is impaired. 
I .  

Furthermore, consistent with Qwest’s arguments, the FCC and courts have made 

it clear that a state commission’s jurisdiction is limited to the network elements required 

.. 

. . .  
, .  . . .  . . .  

. .  
USTA II, 359 F3d at 589; see generally id. At 588-90. 
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through Section 251 of the Act because "that only those agreements that,contain an. 

ongoing obligation relating to section 251 (b) or (c) must be filed under 252(a)(1)."'3 

Similarly, at fl 659 of the TRO the FCC was explicit about TELRIC pricing not 

659. In interpreting section 271(c)(2)(B), we are guided by the familiar rule 
of statutory construction that, where possible, provisions of a statute 
should be kad  so'as not to create a conflict. So if, for example, pursuant: 
to section 251, competitive entrants are found not to be "impaired" without 
access to unbundled switching at TELRIC rates, the question becomes 
whether BOCs are required to provide unbundled switching at TELRIC 
rates pursuant to section 271 (c)(2)(B)(vi). In order to read the provisions 
so as not to create a conflict, we conclude that section 271 requires BOCs 
to provide unbundled access to elements not required to be unbundled 
under section 251, but does not require TELRIC pricing. This 
interpretation allows us to reconcile the interrelated terms of the Act so 
that one provision (section 271) does not gratuitously reimpose the very 
same requirements that another provision (section 251) has eliminated. 

Thus, while Qwest must provide access to 271 elements it is not required to do 

so as part of a Section 251 ICA or at TELRlC rates. This issue is resolved in favor of 

Qwest's proposed language. 

Issue 3: Commingling 

There are two main components to this disputed issue: (a) the appropriabe 

definition of "commingling." and (b) the extent of Qwest's obligation to commingle 

network elements and services provided under Section 271 with UNEs provided under 

Section 251. The parties' proposals relating to this issue are based upon their 

conflicting interpretations of the commingling rights and obligations established by the 

TRO. 

. .  

l3 Declaratory Order 18, note 26. 
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I At 7579 of the TRO the FCC defined commingling as the “connecting, attaching, 

or otherwise !inking of a UNE, or a UNE combination, to one or more facilities or 

services that a requesting carrier has obtained at wholesale from an incumbent LEC 

pursuant to any method other than unbundling under section 251 (c)(3) of the Act, or the 
----- I 

1 --.- 1--- ~ -- 

i 
! 
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, .  
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I 
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combining of a UNE or UNE combination with one or more such wholesale  service^.'"^ 

The FCC also concluded that “an incumbent LEC shall permit a requesting 

telecommunications carrier to commingle a UNE or a UNE combination with one‘or 

more facilities or services that a requesting carrier has obtained at’wholesale from an- 

incumbent LEC pursuant to a method other ,than unbundling vnder section 251 . (c)(3) . .  of 
. . .  

’ .  , . . ,.. 

. . .  . . . .  . , . .  
. . _ .  , .  

the Act.n15 . . .  . 

Covad maintains that paragraph 579 of the TRO supports the, conclusion that the . 

network elements Qwest must provide under section 271 are facilities or services that it 

obtains at wholesale pursuant to a method other than unbundling under section 

251(c)(3) of the Act, andfhus, Qwest is obligated to commingle. 

Qwest argues that the FCC’s ruling in the TRO relating to commingling must be 

harmonized with its ruling that 60Cs are not required to combine network elements 

provided under Section 271. According to Qwest, while the FCC ruled in the TRO that 

BOCs have an‘ obligation under Section 271 (independent of Section 251) to provide 

access to loops, transport, switching, and signaling, it also ruled that a BOC is not 

required to combine those elements when it provides them under that section of the Act. 

Qwest avers that the FCC explained that checklist items that impose the independent 

unbundling obligation do not include any cross-reference to the combinafion 

’* TRO 7579; see also 47 C.F.R. 0 51.5. 
Is TRO 1579; see also 47 C.P.R. Q SI S. 
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requirement set forth in Section 251(c)(3) and thus, if Congress had intended any 

Section 251 obligations to apply to those Section 271 elements, in the words of the 

FCC, 'lit would have explicitly done so," just as it did with checklist item 2.16 Qwest 

contends that the FCC ruled that it "decline[s] to require BOCs, pursuant to section 271, 

to combine network elements that no longer are required to be unbundled under section 
.------- ____._. - ~ - ---- -_--- - ! i 

251."'! Qwest claims that in USTA 11, the D.C. Circuit expressly upheld this limitation on 

ILEC combining obligations. 

Covad argues that the FCC had specifically ideritified "elements unbundled 

pursuant. to Section 271" in paragraph 584 of the TRO in the midst of its discussion of. 

ILECs' resale commingling obligations and that Qwest apparently believes that the 

. 

deletion of this phrase in paragraph 584 by the.FCC's Errata to the TRO somehow 

modifies the FCC's general statement in paragraph 579, shown above, which was not 

. 

included in the Errata. Covad believes the more reasonable explanation is that 

paragraph 584 is dedicated exclusively to a discussion of the ILECs' obligations to 

commingle 251(c)(3) UNEs with resale servjces, and the introduction of 271 elements to 

that discussion was confusing. According to Covad, the inclusion of 271 elements, 

without the inclusion of other wholesale services, would have left the implication that . . 

such elements were to be treated differently' than Section ,271 elements. Covad 

believes that if the FCC had truly intended to exclude Section 271 elements from 

commingling eligibility as a "facilities or service [ J that a requesting carrier has obtained 

at wholesale from an incumbent LEC pursuant to any method other than unbundling, 

.. . .  . .  i 

' 6  Qwest cites TRO 3654. 
" Qwest cites TRO at footnote 1990. 
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under section 251(c)(3$ of, the Act," it would have modified this language in paragraph 

579. 1 

Covad maintains that while the TRO may require interpretation the FCC's rules . 

support Covad's reading df the FCC's statements as Rule 51.309(e) provides: 
- - -- __ 

' (e) Except as provided in Sec. 51.318 [the high-capacity EEL service 
eligibility criteria], an incumbent LEC shall permit a requesting 
telecommunications carrier to commingle an unbundled network element 
or a combination of unbundled network elements with wholesale, services 
obtained from an incumbent LEC. 

. 

47 C.F.R. 9 51.309(e). 
, . .  * .  

Consistent with the decisions of the' Colorado, Washington and Minnesota 

Commissions Staff argues that based the plain language of the TRO and the applicable 

federal commingling rule require Qwest to perrnit Covad to commingle section 251 

UNEs with all wholesale services, including section 271 elements. Staff however, 
. .  

maintains that Qwest is not required to permit Covad to commingle 271 elements with 

elements Qwest is no longer required to provide under section 251. 

Because Staff believes that Qwest is required to permit Covad to commingle 

section 251 elements with section 271 elements, Stars recommends that the parties' 

ICA distinguish between section 251 (c)(3) UNEs and wholesale services obtained 

pursuant to any other method, including 271. Thus, Staff recommends Covad's 

I 

proposed language. a .  

Recommendation For Issue 3 

The 'FCC rule cited by Covad is clear that an element provided pursuant to 

Section 271 is undoubtedly a "wholesale service" which may, under the FCC's rule, be 

RECOMMENDED DECISION Of 

Utility Case No. 04-00208-LIT 41 
THE HEARING EXAMINER 



. _  .. .- . __. . . , , -- . - . . 

under section ZSl(c)(3) of the Ad," it would have modified this language in paragraph 

579. 
I 

Covad maintains that while the TRO may require interpretation the FCC's rules 

support Covad's reading of the FCC's statements as Rule 51.309(e) provides: 
- - - - ~ -  - . ----- - - - - __ . . . -. , 
I 

I 
I 
I 

I 

I i  

(e) Except as provided in Sec. 51.318 [the high-capacityy' EEL service . 
eligibility criteria], an incumbent LEC shall permit a requesting 
telecommunications. carrier to commingle an unbundled network element . 
or a combination of unbundled network elements with wholesale services 
obtained from an incumbent LEC. 

47 C.F.R. 5 51.30Q(e). 

Consistent with the de.cisions of. the Colorado, Washington and Minnesota 

Commissions Staff argues that based the plain language of the TRO and the applicable 

federal commingling rule require Qwest to. permit Covad to. commingle section 251 

UNEs with all. wholesale services, including section 271 elements. Staff however, 

maintains that Qwest is not required to permit Covad to commingle 271 elements with 

elements Qwest is no longer required to provide under section 251. 

Because Staff believes that Qwest is required to permit Covad to commingle 

section 251 elements with section 271 elements, Staffs recommends that the parties' 

ICA distinguish between section 251 (c)(3) UNEs and wholesale services obtained 

pursuant to any other method, including 271. 

proposed language. 

Recommendation For Issue 3 

Thus, Staff recornmends Covad's 

The FCC rule cited by Covad is clear that an element provided pursuant 40 . 

Section 271 is undoubtedly a "wholesale service" which may, under the.FCC!s 'rule, be . 
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commingled with "unbundled network elements." Thus, this dispute is resolved in favor 

of Covad's proposed language. 

Issue 5: CLEC-to-CLEC Channel Regeneration 

This issue involves 'the rates, terms, and conditions under which Qwest will 

provide regeneration to Covad for CLEC-to-CLEC cross-connects in the event that 

Covad decides not to self-provision that service. There are two issues to be resolved: 

(a) whether Qwest is required to provision to Covad regeneration facilities for a cross- 

connection within a Qwest central office between one CLEC collocation site and another 

-- -- --- .- - __ __ - _._,-_ -- - -  

. 

CLEC collocation site within the same central office; and (b) whether Qwest is required 

to provision such facilities to Covad at wholesale rates or off of Qwest's FCC 1 Acoess 

Tariff. 
. .  

To establish a CLEC-to-CLEC connection within a Qwest central office, it is 

necessary to run a cabling between the collocation sites of the two CLECs. Under 

established technical standards, when the distance between two collocation sites 

exceeds a certain distance,' it becomes necessary to regenerate the signal so it does 

not weaken or degrade during transmission from one collocation site io the other. 

When required, Qwest has agreed to provide regeneration of cross connects between a 

CLEC and the Qwest network, as well as regeneration when a single CLEC connects 

two of its own collocation areas within the same central office. Although the New 

L 

Mexico Commission established a TELRIC rate for this service Qwest currently provides 

both of these types of regeneration at no charge, however, when regeneration is 

necessary for a connection between two different CLECs within the same central office 
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(referred to by the parties as CLEC-to-CLEC regeneration) Qwest proposes to provide ' - 

this as a finished service whose price is based on Qwest's FCC. 1 Access Tariff. 

According to Covad, because federal law requires Qwest to provide a connection 

between its collocation site and the collocation site of another CLEC within a central 
_ _  -. - _. -.- ~ - ____ - - 

office, it necessarily follows that Qwest must also provide regeneration equipment 

(when required) in order to make the connection function properly. Thus,, Covad has 

proposed language for the ICA that clarifies that Qwest must provide CLEC-to-CLEC 

cross connections with regeneration at the same rates.Qwest charges for regeneration 

. . 

of cross connects between Covad and the Qwest network. . .  

Qwest maintains that the FCC's Fourth Advanced Services Order18 and resulting 

amendment of 47 C.F.R. 51.323 are cfear in that the FCC only requires ILECs to 

provision CLEC-to-CLEC cross connections in circumstances where the ILEC does not 

allow CLECs to self-provision CLEC-to-CLEC connections. Qwest argues that since it 

permits CLECs to self provision cross connects, the exception contained in 47 C.F.R. 

51.323(h)(I) applies, and thus, Qwest has no obligation to provide CLEC-to-CLEC ' 

regeneration at any rate. Qwest contends it will offer CLEC-to-CLEC channel . 

regeneration as an ElCT product, which is a finished service .out of Qwest's FCC 1 

Access Tariff, at a monthly rate of $52.50 or approximately 8 to .12 cents per channel on 

a DS3 circuit.lg 

Covad argues that Qwest's interpretation of 47 C.F.R. 51.323 is off the mark. 

According to Covad, the standard for evaluating Qwest's claim that self-provisioned 

'* In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, 
CC Docket No. 98-147, 16 FCC Rcd. 15435, Fourth Reporf and Order (ret. August 8, 2001) ("Fourth 
ieport and Order). 

EICT is an end-bend service that provides CLECs with interconnection facilities between each other 
and includes regeneration if it is needed. 
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cross-connects are available should be the practical availabijity of this option, not simply 

its theoretical availability. Covad maintains that Qwest‘s attack on this argument, that 

nowhere in the FCC’s rules did it establish, an “economic feasibility” test, ignores the 

~ 

I - plain language of section’ 251(c)(B) of the Act, which requires access to collocation 

elementson the same terms that access is offered to network elements. Covad asserts 
-I_ - -------- .----- -- __ - - _. - - - 

n 

that the economic and technical infeasibility .of Covad’s options under Qwest‘s proposal 

. establish that collocation is not offered on terms that are just, reasoiable and non- 

discriminatory. 

Staff’ position is that applicable law requires Qwest to provide CLEC channel. 

regeneration to Covad on a wholesale basis pursuant to its section 251 (c)(6) collocation 

obligations on rates, terms and conditions that are just, reasonable, nondiscriminatory, 

and consistent with TELRIC pricing standards. 

Staff also disputes Qwest‘s claim that it permits CLECs to perform CLEC cross- 

connections .at the ICDF (“Interconnection Distribution Frame”) because the record 

suggests that Qwest has a past practice of not permitting CLECS to do so. Further, 

Staff contends that it is inefficient, wasteful, and often infeasible for Covad to collocate it 
4 

i 
. .  

. .  

I 

i 

I 
! 

own mid-point regeneration equipment. According to Staff the record indicates the . 

costs to Covad for a mid-point collocation site alone. would be approximately $36,000 . ’ . .  

and would require in excess of 100 days to complete. 
4 .  

Staff argues that Qwest’s other proposal, which would require it to charge Covad 

an interstate access rate for channel regeneration on a CLEC to CLEC cross- 

connection while charging a third party CLEC zero for the same service I .  on an Qwest to _ .  . 

. . .  . .  . .  . .  . .  
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CLEC cross-connection provides Qwest with a competitive pricing advantage that 

discriminates against CLECs who interconnect with each other. 

Staff recommends that the Commission adopt Covad’s proposals for Sections 

8.2.’t.23.1.4 .and 9.1.10 as reflected in the Parties’ Joint Issue Matrix and that the 
__-----I- . ___. 

... . .. , I .  Commission adopt Covad’s.proposa1 for Section 8.3.1.9 as modified below:’ 

. .  

I 

8.3.1.9 Channel Regeneration Charge. Required when the distance from . 
CLEC’s leased physical space (for Caged or Cageless Physical 
Collocation) or from the collocated equipment (for Virtual 
Collocation) to the Qwest network (“ILEC to CLEC regeneration”), . 
or to the GLEC’s noncontiguous Collocation space (“CLEC to 
CLEC regeneration”), or the Collocation space of another CLEC 
(“CLEC to CLEC regeneration”) is of sufficient length to require 
regeneration based on the ANSI Standard for cable distance 
limitations. Channel Regeneration Charges shall not apply until 
the Commission approves a wholesale Channel ‘ Regeneration 
Charge. After approval of such charge, Channel Regeneration . 
Charges shall be assessed for ILEC to CLEC and CLEC to CLEC 
regeneration on the same terms and conditions, and at the same 
rates. 

. 

. . .  . .  
Recommendation For Issue 5 

- -  - - 

This dispute presents two primary issues to resolve. First, whether Qwest is 

obligated to provision regeneration as a part of a CLEC-to-CLEC cross connection, and 

second, whether Qwest may charge CLECs for regeneration as an access service, at 
. .  

TELRIC rates, or at the same rate assessed for ILEC to CLEC regeneration; currently 

zero. 

Qwest is correct that the FCC’s rules require ILECs to provision CLEC-to-CLEC 

cross connections only in circumstances where the ILEC does not allow CLECs to self- 

provision CLEC-to-CLEC connections. As argued by Covad and Staff, the ‘record; 

however, indicates that it is technologically infeasible and cost prohibitive for Covad 40 

collocate it own mid-point regeneration equipment. Thus, Qwest‘s proposed ICA 
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language is rejected because it fails to meet the nondiscrimination provisions of 

Section 251 (c)(6) to provide regeneration for CLEC-provisioned. cross-connections on 
~ 

terms that are just, reasonable, and non-discriminatory. 

With respect to the'second part of the dispute, Qwest should be permitted to 

charge the Commission approved TELRIC regeneration rates for CLEC to CLEC if it so 

chooses so long'as it provides the Commission and CLECs sufficient notice. 

Issue 8: Payment Due Date; Timing for Disconthuihg Orders; a'nd Timing for 
Disconnecting Services 

- --- -- _-_________ ___-______ - _ _ _  

- .  

There are three parts to this disputed issue: (a) whether payments under the 

interconnection agreement should be due 30 days (Qwest) or 45 days (Covad) after the 

date of invoice; (b) whether Qwest should be permitted to discontinue orders within 30 

days (Qwest) or 60 days (Covad) following the payment due date; and (c) whether 

Qwest may disconnect services within 60 days (Qwest) or 90 days (Covad) following 

the payment due date. 
- - _ _  _ _  

Qwest maintains that billing and payment kxmes were discussed at length in the 

Section 271 proceedings relating to Qwest's applications for entry into the long distance 
I 

m'arkets. According to Qwest, while addressing these issues in the Section 271 

workshops Qwest and the CLEC community (which included' Covad) reachkd a 

consensus on language addressing each of the issues Covad now disputes. Qwest 

states that its proposed language on these issues is virtually identical to that consensus 

language, which now appears in Qwest's New Mexico SGAT and the Commercial Line 

Sharing Agreement which Covad negotiated with Qwest in April of 2004. Qwest claims 

that even though no new facts justify departures from the consensus time frames set 

. .  
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during the Section 271 process Covad now seeks significant departures from the 

industry norm and Covad's existing ICA and line sharing agreeyent. 

Covad disputes Qwest's claim that billing issues should not be revisited in this 

proceeding because the parties reached a consensus on these issues in Qwest's 271 

proceedings. Covad admits, to the extent that consensus was reached in a prior 
---- - ---_- -_---- - __ _ _  . 

proceeding, or that 30-days is, in most cases, a commercially reasonable time frame for 

the payment of invoices, Qwest's language may enjoy a presumption of 

reasonableness, Covad however, claims that the evidence it presented in this 

e proceeding overcomes any presumption that might have been afforded to Qwest's 

proposed language, rendering the agreements reached in prior 271 proceedings 

irrelevant . 
Payment Due Dates 

Covad requests that the payment interval included in this section of the ICA be 

45 days for any invoices containing: {I) line splitting or loop splitting products, (2) a 

missing Circuit ID, or (3) new rate elements, new services, or new features not 

previously ordered by Covad. Qwest maintains that the interval for payment on all 

invoices should be 30 days. 

* 

Qwest notes that under Covad's proposal, new products would include products 

Qwest has been offering to other CLECs for years but that Covad has not previously 

ordered. Qwest claims that Covad has not provided any evidence of billing problems 

with products it has not previously ordered from Qwest and thus has failed to establish 

any foundation for its request to increase payment due dates for these items.' 

Furthermore, Qwest argues that Covad's proposal ignores the fact that while Covad 

1 
I 

i 
i 

i I 
1 ,  
1 1  

RECOMMENDED DECISION OF 
THE HEARING EXAMINER 

Utility Case No. 0440208-UT 47 



1 

4 

- . . .. , ... . -. -. . . . . -  

11 ! 
I 

I may not have been ordering certain products from Qwest, other CLECs have been', and 

Qwest therefore already has established billing processes for those products. , 

According to Qwest, Covad's failure to provide and meaningful definition of "new - 

products" is fatal to its proposal, as there would be no way for Qwest to implement the 
I . 

----- ----"- - _  i,. ....---- -____ --__ ~ ____________ 
1 
I 

/ 
i 
I 
i 
! 

i 
i 1 

I i 

i I 

I 

I 

I 

I 
1 

i 

! 

I 
I I 

I 
i 
' i  

proposal given this ambiguity. Further, Qwest maintains that Covad's "new product' 

exception would impose significant and unnecessary 'billing system changes and cost. 

Qwest would have to modify its systems to track when the payment. period would 

change from 45 to 30 days. Qwest argues that these costs are not. included in the 

operation support system ("USS') charges this Commission established in its wholesale 

cost docket, and Covad has not agreed to compensate Qwest for these additional costs. 

Qwest asserts that it is also important to consider that CLECs with deficient 

payment histories will be able to opt into the QwestlCovad ICA and, if Covad's proposal 

is adopted, wilt obtain the benefit of the extended payment period, 

maintains that the 45-day period Covad proposes will unreasonably increase Qwest's 

financial exposure relating to these opt-in CLECs, 

Thus, Qwest * 

. * 

Covad argues 'that because Qwesfs current wholesale invoices provide a unique 

sub-account number for each shared line ordered, rather than the industry standard of 

including the Circuit ID on both the firm order conformation and monthly bills, Qwest 

makes it all but impossible for Covad to quickly validate bills against orders using its 

t .  

. ,  

! 

* : 

computerized billing systems. Rather, with a Qwest bill, Covad states that it must 

engage in a costly and very time consuming manual process to audit bills placed with . .  

Qwest to confirm that the bill corresponds to an actual service or facility ordered. Covad 
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asserts that it simply cannot perform a manual audit function within a 30-day billing 

interval. 

I Covad also notes that Qwest‘s bills for non-recurring collocation charges 

continue to be provided in paper format so the bills must be hand-entered into Covad’s 

billing systems before the charges, many of which are individual case basis (I’ICB”) 

charges, can be manually reviewed. Furthermore, Covad states that the actual time it 

has to review Qwest‘s invoices is significantly less than thirty days because bills 

typically arrive five to eight days after the invoice date printed on them and the invoice 

date, not the date Covad receives the bill, starts the clock on Qwest‘s proposed 

payment interval. 

i 
: 
---_ - - ~ -  - ---__-_ - I __ -.__ . 

I 
i 

I 

I 

- 
I 
I 
I 

I Qwest dismisses Covad’s complaints that it cannot meet the 30day tirneframe 

because bills for non-recurring collocation charges are provided in hard copy, rather 

than electronically, and that some contain ICB charges. Qwest. maintains that these. 9 

bills represent a minute percentage of the overall bills, and Covad failed to suggest how 

an ICB charge is somehow defective or is Qwest’s responsibility. Moreover,’ Qwest - 

claims that Covad failed to demonstrate why manual review of the collocation bills 

cannot be accomplished within 30 days. Similarly, Qwest argues that Covad has .not 

demonstrated why validating a bill using a unique identifier, rather than the Circuit ID, 

necessitates a longer billing cycle, *especially since Covad has been using this same 

I 

unique identifier for five years. . 

Qwest asserts that it was the first ILEC in the nation to offer line sharing and I t  ‘ i  

i 

i !  I 

i 

thus, in conjunction with Covad and other CLECs, established the industry standards for ‘ 

this product in 2000. Given Covad’s involvement in that joint effort and Covad’s 
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I 

agreement that Qwesh should use an expedited ordering process that would not 

generate Circuit IDS, Qwest claims it is both unfair and disingenuous for Covad to argue , 

. .  now that it is being prejudiced by the absence of Circuit IDS. 
I 
i 

According to Qwesf,'several facts in the record establish that Covad's claim of 

billing dificulties. arising from the absence of Circuit IDS on invoices is disingenuous. 

For example, Qwest avers that Covad has been paying Qwest line sharing invoices . 

-------I-- - -- -- -____ .____ _ _  _ _  i -- -- 
I 

I 
, 

without Circuit IDS since 1999, but it only recently decided to raise this. as an issue. 

Second, in explaining why it desired 45 days in the arbitration petition it filed in this 

case,'Covad allegedly failed to mention Circuit IDS as being relevant to its request. 

Qwest maintains that if Circuit IDS were truly the driving force behind Covad's demand 

for an additional 15 days, Covad would have referred to the issue in its petition. Third, 

although it has been paying Qwest's line sharing bills 'since 1999, it was not until 

October 2004 - after it filed its arbitration petition in this case - that Covad first raised 

the issue of Circuit IDS as part of the Qwest- CLEC Change Management Process 

("CMF") that was established during Qwest's Section 271 application process. Qwest 

contends that if the issue were as material as Covad it now claims, Covad would have 

long ago raised it in the CMP. 

I 

Qwest argues that Covad's request to extend the payment due date rests entirely 

on its unsupported claim that it will be irreparably harmed if it has to pay the amounts it 

owes to Qwest within 30 days because it will end up paying for improper charges. 

Qwest states that Covad's argument should be rejected because Covad did not offer 

any evidence that the 30-day payment timeframe has ever forced Covad to pay an . . 

improper charge due to insufficient time to review Qwest's bills. Qwest also claims that 

t .  

t 
1 
i 

RECOMMENDED DECISION OF 

Utility Case No. 0440208-UT 50 
THE HEARING EXAMINER 

I 



.. . . , . . - -. . . ... .._ __ . . .- . . . - . 

Covad's proposal ignores provisions contained in the ICA which provide Covad with 

recourse including interest on any amounts wrongfully paid. * .  

Covad responds that while performance measurements contained in Qwest's 

Performance Assurance Plan may provide for remedies when incorrect bills are issued, 
I 

-1 _ -  _- _ _  _ _  _ _  . - -  - - 

outright errors are only part of the problem and remedies for billing errors are useless if 

Covad is not afforded a sufficient amount of time to identify those errors. Furthermore, 

Covad maintains that Qwest's billing deficiencies are unlikely to be resolved within the 

CMP, as evidenced by Qwest's recent rejection of Covad's change request submitted 

.within the CMP because Qwest concluded that adjusting its billing systems to include 

Circuit ID numbers was not cost effective. Covad claims that Qwest has absolutely no 

motivation to fix its billing systems because it is currently able to force Covad to bear the 

entire burden of its deficiencies by requiring the payment of invoices within abbreviated 

time frames and forcing Covad to manually verify invoices. 
- - . - - - 

Staff recommends the-adoption of Qwest's proposal fot-payment due date as it is 

an industry standard. Furthermore, Staff argues that from an administrative point of 

view, it would be difficult for both Covad and Qwest to separate billings for Covad's 

I - -  - 

. .  

:.. . . .  

I . .  . . .  

. .  

.. . 

. . .  

. .  

. .  

proposed 'New Product' exceptions from other invoices and two bifling cycles. Staff 

however, suggests that the Commission require Qwest to update its 'billing systems to 

include Circuit ID numbers on all billed items. As with its previous recommendations, 

. Staff maintains that this recommendation is consistent with industry standards as Qwest 

is the only lLEC that currently does not include Circuit 15 numbers on its whojesale bills.. 

Qwest claims that Staff3 recommendation to order Qwest4o spend the nearly $ A  

million needed to implement Circuit IDS ignores the procedural framework for . .  
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I I 
I 

I interconnection arbitrations conducted under Section 252 of the Act and the fact that 

Covad, as the petitioning party in this arbitration, has expressly stated that it is .not 

seeking such relief. Qwest alleges that the absence of any mention of the Circuit.ID . -  

. .  issue, in Covad's arbitration 'petition gives rise to. fundamental .issues of notice and due . 

process, should the Commission agree with Staffs ,suggestion.. Furthermore, Qwest . 

. 
.--.-.- . .. . --- . .. .--_ -I-.. ~ .. _. ,. . - -_._ . . . __  . , ._ __ .. ,, , 

. '. 

maintains that it would be bizarre for the Commission to order a form of relief that both 

parties to the arbitration agree should not be included.in their ICA. . .  

Recommendation for Issue 8(a) 

The record indicates that Covad's billing systems cannot correlate bills back to 

orders using the sub-account number because Covad relies upon the current industry . 

. . 

, 

standard of using a Circuit ID to track bills back to orders, Qwest, though, demonstrated 

that when Qwest and various CLECs (including Covad) first negotiated the terms and 

conditions under which line sharing would be offered, a consensus was reached that 
I 

I - line sharing would be provided through an expedited design process where-no Circuit ID 

The fact-that other ILECs have since adopted 

I 

1 

I '  

information would be made available. 

different processes does not lead to the conclusion that Qwest should be required to 

modify its billing systems to match those of the other.lLECs. 

I I 

Covad has long been aware of the information Qwest would provide on its 

wholesale bills, and thus, had ample opportunity to implement its own billing systems 

that could accommodate this information. Covad's failure to implement internal systems 

that could validate bills under the terms it negotiated with Qwest in 2000 does .not 

suggest Qwest is at fault. . Furthermore, Covad has not shown why. it is unable to use 

the unique sub account numbers provided by Qwest to validate bills on a timely basis or 

i 

i 
I 

. 

. 

I 
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I why the lacknf Cifcuit ID numbers on Qwest's bills necessitates a longer billing cycle. 
I 
l Covad failed to demonstrate that the industry standard 30-day.payment timeframe has . 

ever forced it to pay an improper charge due to insufficient time to review Qwest's bills. 

Consistent with the arguments of Qwest and Staff, the 'record indicates that .'. 
.. ~ . . _ _  _ _  . 

- .. - 

! 

' I  

Covad's proposal to apply longer time intervals to new rate elements, new services, or 

new features not previously ordered by Covad is unduly burdensome. Covad's 'new 

service' proposal is ill defined and may cause significant confusion as to when the 

. .  

longer time frames apply. For example, Qwest argues that Covad's proposed language 

could be interpreted to mean that Covad would have 45 days to pay the entirety of any 

bill if one of the exceptions is applicable to that bill. If such an interpretation was 

accepted, Covad woukt have a 45 day payment due date under the guise of only asking 

for an extended due date in certain instances. If the language is not interpreted as 

stated above, distinguishing between services having a 30-day payment due date and . 

those having a 45-day payment due date would require additional manual effort on the 

part of Covad and Qwest to determine how much money is due at any given time, and 

would also require Covad to pay Qwest for services every 15 days. These outcomes 

serve to complicate the parties' relationship, not streamline it as suggested by Covad. 

In addition to the many problems created by the mismatch in due dates, Covad's 

proposal is rejected because there is noting to prevent carriers with less favorable 

. 

payment histories to opt into this agreement, thus placing additional payment risk upon 

Qwest as it must wait an additional 15 days to be paid for services rendered. In. 

summary, Covad has failed to demonstrate why it is reasonable or even necessary to ' 
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, deviate from the industry standard payment time frames to which the parties previously 

I .. agreed. This section of the ICA is resolved in favor of Qwest's proposed language. 

Discontinuance of Orders and Disconnection of Service 

I 

- 
The two remaining disputed payment issues are: 1) the period of time that should 

. - __ .-. . . -- ---L - -I_---___ ~ __-_ _-. - _.._. - 
. elapse after the payment due date of an invoice before Qwest can stop processing 

orders from Covad'as a result of Covad's non-payment .of an undisputed invoice; and 

(2) the period of time that should elapse after the.payment due date of an' invoice before - 

Qwest can discontinue service toCovad as a*result of Covad's non-payment of an 

nundisputed invoice. Qwest proposes that it be perrhitted to, discontinue processing 

. 

orders after 30 days; Covad proposes 60 days. Qwest proposes that it be permitted to 

discontinue service after 60 days; Covad proposes 90 days. 

Qwest claims that its proposed time frames. are consistent with the industry 

standard, commercially reasonable, and balance the legitimate. needs of both parties. 

Qwest maintainsthat these time frames are also consistent with the language agreed to 

by industry participants, including Covad, during the Section 271 workshop process and 

are identical to the time frames in Qwest's New Mekico SGAT and the QwestlCovad 

commercial line sharing agreement. 

I 

Covad acknowledges Qwest's right to discontinue the processing of orders, and 

discontinue service in the event it does not receive payment from its wholesale 

customers. Covad argues, however, that its longer proposed times for employing the 

aforementioned remedies ensures that the time frames are not so compressed as to 

. alJow either party to use them as leverage in billing disputes or other conflicts. 
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I cannot claim that Qwest can act in an arbitrary and harmful manner. 

Covad suggests that its longer time frames are necessary because a situation 

could arise in which Qwest refused to recognize a legitimate dispute that affected 

payment, and use the shorter disconnection intetval to obtain leverage in that dispute. 

I 

. . . - . . .- . - ..-- .. . _... . . . ..-.. . - " .  

Covad asserts that disconnection of service, or even the refusal to process Covad's 

orders, would have a disastrous and likely irreversible impact on Covad's business in 
- _  

New Mexico. 

Covad acknowledges that if Qwest were to wrongfully reject a billing dispute 

Covad would have a legal remedy for such refusal, but Covad argues that its legal 

remedy would be meaningless if.Qwest were to disconnect service before that remedy 

was obtained. Thus, Covad states that longer time frames are necessary to ensure that 

. 

it has sufficient time to organize requests far injunctive relief, or make other 

should any carrier be required to continue providing service to a customer that has 
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I +  failed to pay undisputed amounts that are almost three months overdue. According to 
I 
I Qwest, Covad has not provided any basis for imposing these longer. time frames on , 
I 

Qwest, and as such, the Commission should reject them. 

According to Staff, given the extreme nature of the remedies for non-payment. 

Covad should have extra time to address and resolve any billing disputes, and to 

prepare for regulatory review before this Commission. Staff contends that Qwest will 

not be harmed by the extended timeframes due to Covad's undisputed timely payment 

- -- -___ ___ __ __ ___  

. history to Qwest. 

Recommendation For Issues 8(b) and (c) 

The record indicates that the concerns raised by Covad do not outweigh the 

potential financial risk taken on by Qwest if it required abide by the longer time frames. 

Furthermore, Covad has failed to demonstrate why it is necessary or even reasonable 

to deviate from the industry standard time frames to which the parties previously 

'agreed.. Staff's claim that Qwest will-not be-harmed by the extended time frames-due to 

! 
i 
! .  

Covad's payment history fails to recognize that other CLECs also have the ability to-opt- 
I 

in to the Qwest-Covad ICA. These sections of the ICA are resolved in favor of Qwest's 

proposed language. 

-The Hearing Examiner recommends that the Commission FIND and CONCLUDE 

e .  . . * .  

I 
that: 

1. The foregoing Statement of the Case and Discussion, and all findings and 

conclusions contained therein, are incorporated by reference herein as findings of fact 

and conclusions of law of the Commission. 

* 

i 
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2. The Commission has jurisdiction over the parties and the subject matter of 

this case. 

3. The resolution of the disputed issues and subparts are reflected in the 

Discussion portion of the Recommended Decision and, should be resolved as described 

therein.. . 

. 

. . . . . ._ ._ . .. - ..___---__ _.. - . . - . ~  
- . .  , 

, .  , 

. .  . The Hearing Examiner recommends that the Commission ORDER that: 

A. The resolution of the five disputed issues,and their subparts are. 

described in the Discussion portion of the Recommended Decision and are hereby 

adopted. 

. 

B. This Order is effective immediately. 

C. Copies of this Order shall be.sent to all persons on the attached 

Certificate of Service. 

D. This Docket remains open until the parties have filed the 

Interconnection Agreement as ordered. 

1 S S U E D at Santa Fe, New Mexico this 14th day of October, 2005. 

NEW MEXICO PUBLIC REGULATION COMMISSION 

!&W r P ? U  
WILLIAM J. HmRMAN 
Hearing Examiner 
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BEFORE THE NEW MEXICO PUBLIC REGULATION COMMISSION 

IN THE MATTER OF THE PETITION OF 1 

FOR ARBITRATION OF AN 1 
DlECA COMMUNICATIONS, INC. D/B/A ) 
COVAD COMMUNICATIONS COMPANY ) Case No. 0440208-UT 

INTERCONNECTION AGKEEMENT WITH ) 

4 

.- __ _ _  ___ I_ QWEST CORPORATJON- __ - __ -) - . 

t - . 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 
Recommended Decision of the Hearing Examiner, issued October 14, 2005, was 

._ . _  . . -I_ -____:-I a- +LA $r.llrr,*,;nn. 
mailed tirst-class, posTage prepdiu, LU 11 lulluvvrlry. 

Thomas W. Olson, Esq. 
Montgomery 81 Andrew, P.A. 
PO Box 2307 
Santa Fe, NM 87504-2307 

John Devaney, Esq. 
Mary Rose Hughes, Esq. 
Perkins Coie, LLP 

Washington, D.C. 20005-201 1 
._ 60'7 Fourteenth St, NW, Ste BOO. . ___ _____ 

Winslow 5. Waxter, Esq. 
Qwest Services Corp. . 
1005 I 7'h St, Ste 200 
Denver, CO 80209 

and hand-delivered to: . . 
Nancy Bums, Esq. 
Staff Counsel 
NM Public Regulation Commission 
224 East Palace Avenue - Marian Hall 
Santa Fe, NM 87501 

Patricia Salazar Ives, Esq. 
Cuddy, Kennedy, Albetta & Ives, LLP 
PO Box 4160 
Santa Fe, NM 87502-4160 

Gregory T. Diamond 
Senior Counsel . .  
Covad Communications Co 
7901 Lowry Blvd. - . - 
Denver, CO 80230 

Andrew R. Newell, Esq. 
Krys Boyle, P.C. 
600 17th Street, Suite 2700 
Denver, CO 80202 

I 

DATED this 14th day of October, 2005. 

NEW MEXICO PUBLIC REGULATlON COMMISSION 
~I I 

I 

i l  i 
Elizabekh Sak, Law-Clerk 


